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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-15) 
TRAVENOL LABORATORIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 89-08-00469 


OPINION 
[On classification of kidney dialysis equipment, judgment for the plaintiff. ] 
(Decided February 3, 1993) 


goes Muchin & Zavis (Mark S. Zolno, Lynn S. Baker and Jeremy R. Page) for the 
aintiff. 

7 Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice, (Mark S. Sochaczewsky); Office of Assistant Chief Counsel, U.S. 
Customs Service (Chi S. Choy), of counsel, for the defendant. 

AQUILINO, Judge: In this action, which has been designated a test case 
pursuant to CIT Rule 84, the plaintiff recites Marbury v. Madison, 5 
U.S. (1 Cranch) 137, 177 (1803), that it is “emphatically the province 
and duty of the judicial department to say what the lawis” but also takes 
the position that that has already occurred in a matter like this. 


I 


The origin of this case can be found in subtitle B of Title I of Public 
Law No. 97-446, 96 Stat. 2329, 2346, known as the Educational, Scien- 
tific, and Cultural Materials Importation Act of 1982 and which had as 
its purpose “enabl[ing] the United States to give effect to the Nairobi 
Protocol to the Florence Agreement on the Importation of Educational, 
Scientific, and Cultural Materials * * * with a view to contributing to the 
cause of peace through freer exchange of ideas and knowledge across na- 
tional boundaries.” The referenced Agreement on the Importation of 
Educational, Scientific, and Cultural Materials, opened for signature 
November 22, 1950, T.I.A.S. No. 6129, 17 U.S.T. 1835, 1381 U.N.T.S. 25, 
provided that contracting states undertake not to apply customs duties 
or other charges on books, publications and documents or on educa- 
tional, scientific and cultural materials. The materials contemplated by 
the latter grouping were listed in annexes B (“Works of Art and 
Collectors’ Pieces of an Educational, Scientific or Cultural Character”), 
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C (“Visual and Auditory Materials of an Educational, Scientific or Cul- 
tural Character”), D (“Scientific Instruments or Apparatus”) and E 
(“Articles for the Blind”). According to U.S. Senate Report No. 564, 97th 
Cong., 2d Sess. 16-17 (1982), the Nairobi Protocol, which went into ef- 
fect January 2, 1982, 1259 U.N.T.S. 2, broadened the scope of the 
Florence Agreement by embracing technologically-new articles and 
previously-uncovered works of art, films etc. That report issued in con- 
junction with the 1982 congressional enactment, supra, section 165 of 
which eliminated duties on articles for the blind or other handicapped 
persons by amending the Tariff Schedules of the United States 
(“TSUS”) to provide: 

Articles specially designed or adapted for the use or benefit 
of the blind or other physically or mentally handicapped 
persons: 

Articles for the blind: 

870.50 Books, music, and pamphlets, 
in raised print, use exclusively 
by or for them 

870.55 Braille tablets, cubarithms, and 
special apparatus, machines, 
presses, and types for their 
use or benefit exclusively 


870.60 Other 


96 Stat. 2347. In addition, section 165 set forth the following new head- 
note: 


(a) The term “physically or mentally handicapped persons” in- 
cludes any person suffering from a permanent or chronic physical 
or mental impairment which substantially limits one or more major 
life activities, such as caring for one’s self, performing manual 
tasks, walking, seeing, hearing, speaking, breathing, learning, and 
working. 

(b) These items do not cover — 

(i) articles for acute or transient disability; 

(ii) spectacles, dentures, and cosmetic articles for individu- 
als not substantially disabled; 

(iii) therapeutic and diagnostic articles; or 

(iv) medicine or drugs. 


96 Stat. 2348. Depending on the year, these provisions were placed in 
the Appendix to the TSUS at page 9-49 for 1985 and 1986, for example, 
or, as contemplated above, in TSUS Schedule 8, Part 7 in 19881. 


1 That year Congress enacted the Omnibus Trade and Competitiveness Act, Public Law No. 100-418, 102 Stat. 1107, 
section 1121 of which further provided for implementation of the Nairobi Protocol, among other things, by repealing 
the Educational, Scientific, and Cultural Materials Importation Act of 1982 but by including the same provisions of that 
earlier statute in Part 7 of TSUS Schedule 8, numbered as items 870.65, 870.66 and 870.67. See Pub. L. No. 100-418, 
§ 1121(b) and (f), 102 Stat. 1138, 1141-42. Section 1121(f) followed the re-promulgation of the TSUS by the U.S. Inter- 
national Trade Commission after adoption of the 1982 act in making the “Other” item (870.67) equal, rather than sub- 
ordinate, to the articles for the blind encompassed by items 870.65 and 870.66. Compare 102 Stat. 1142 with 96 Stat. 
2347 and USITC Pub. 1317, p. 829-2 (2d Supp. April 8, 1983). 

In accordance with section 1121 of the 1988 act, the President, by Proclamation 5978 of May 12, 1989, authorized 
formal ratification of the Nairobi Protocol, which became effective on or about May 30, 1989. See 54 Fed.Reg. 21,187 
(May 17, 1989). See also Pub. L. No. 100-418, § 1121(j), which provided: continued 
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II 


During those particular years, namely, 1985, 1986 and 1988, the 
plaintiff imported the merchandise at issue herein. From Japan came 
cellulose acetate hollow fiber dialyzers and arteriovenous fistula can- 
nulation sets, while arterial-venous blood tubing sets were imported 
from Spain. As presented at trial, these items connect to each other as 
well as to blood vessels in the human body, usually in an arm or leg, and 
an electric dialysis machine, which, when so connected, engage in ex- 
tracorporeal hemodialysis as the 


machine pumps a small amount of * * * blood out of the body and 
through a dialyzer containing a synthetic semipermeable mem- 
brane. The machine continually moves the blood through the 
dialyzer, constantly filtering out wastes and excess fluid, and con- 
tinually returns the cleansed blood to the patient through a second 
needle in the same blood vessel. The hemodialysis machine pro- 
duces the dialysis solution that removes the waste products and ex- 
cess water. 


Plaintiff's Exhibit 2. 


(1) The provisions of this section, and the repeal and amendments made by this section, shall apply with respect 
to articles entered, or withdrawn from warehouse, for consumption on or after the later of — 
(A) October 1, 1988, or 
(B) the date that is 15 days after the deposit of the United States ratification of the Nairobi Protocol. 
(2) Notwithstanding section 514 of the Tariff Act of of 1930 or any other provision of law, upon request filed with 
the appropriate customs officer on or before the date that is 180 days after the later of the dates described in sub- 
paragraphs (A) and (B) of paragraph (1), any entry, or withdrawal from warehouse, of any article— 
(A) which was made on or after August 12, 1985 and before such later date, and 
(B) with respect to which there would have been no duty if the provisions of this section, or any amendments 
made by this section, applied to such entry or withdrawal, 
shall be liquidated or reliquidated as though such entry or withdrawal had been made on or after such later date. 
102 Stat. 1143. 
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Also imported from Spain were four-prong cycler sets with universal 
connectors for use in peritoneal dialysis. That approach entails use of 
the human body’s peritoneal membrane, rather than the external, arti- 
ficial dialyzer, as a filter. Connected to a dialysis machine, the cycler set 
conveys liquid dialysate through the abdominal cavity, where it collects 
waste filtered from the blood by the peritoneal membrane. 

Either way, the imported goods were classified by the U.S. Customs 
Service under TSUS item 709.17 (“Electro-medical apparatus, and 
parts thereof: * * * Other”), and duties ranging from 4.2 to 4.7 percent 
were assessed ad valorem, depending on the time of entry. 

Travenol protested that classification and now appeals to this court 
from the Service’s denial(s) of its protest(s).2 The plaintiff takes the po- 
sition that the merchandise was entitled to entry duty-free as articles 
specially designed or adapted for the use or benefit of the blind or other 
physically or mentally handicapped persons, as set forth above. In sup- 
port of this position, the plaintiff relies on the following stipulations, 
among others, as well as on evidence adduced at trial: 


11. Hollow Fiber Dialyzers, AVF Sets, Miniprime Sets and CCPD 
Sets are specially designed to be used in artificial kidney dialysis for 
the benefit of individuals suffering from renal failure, i.e. the lack of 
kidney function. 

12. End Stage Renal Failure is when kidney function has com- 
pletely and permanently stopped. 


* * * * 


18. Dialysis does not treat the kidney. 

19. Dialysis removes the impurities of the blood. 

20. One factor involved in determining whether a particular indi- 
vidual with chronic kidney failure can resume working once he is on 
dialysis is the particular work involved. 


* * * * * * * 


22. Dialysis does not restore kidney function of a person with End 
Stage Renal Failure. 

23. Persons suffering from end-stage renal failure are physically 
or mentally handicapped, as defined by the headnote to TSUS item 
960.15 and 870.67, depending upon the time of entry.3 


III 


The statute governing a case such as this provides that the decision of 
Customs is presumed to be correct and the burden of proving otherwise 
rests upon the party challenging that decision. 28 U.S.C. § 2639(a). 


2 Jurisdiction is pursuant to 28 U.S.C. § 1581(a). 

Prior to trial, the plaintiff moved to amend its complaint, in particular paragraphs 13 to 17 thereof, which referred 
to “renal failure”, on the ground that “renal failure is a more generic term for lack of kidney function whereas end stage 
renal disease specifically describes the situation of total irreversible kidney failure.” As indicated by the above stipula- 
tions, this action does in fact focus on such end-stage failure, in contrast with acute renal failure, which was described 
at trial as of temporary duration. As the term end-stage implies, in the absence of dialysis or transplant of healthy or- 
gan(s), a person at that stage dies. 
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Moreover, the court finds that the goods at bar clearly are for an electro- 
medical apparatus. Nonetheless, the plaintiff ably presents argument in 
support of duty-free treatment, which has reduced defendant’s post- 
trial position to the following point: 


* * * [Blut for the fact that the imported merchandise is therapeu- 
tic, defendant would agree that it should be classified under item 
960.15, TSUS, which, if applicable, prevails over other provisions in 
a 1-8, pursuant to Headnote 1 of Part 4, Schedule 9 of the 
TSUS.4 


A 


The parties have stipulated that persons with end-stage renal disease 
are handicapped within the meaning of the TSUS headnote quoted 
above, and testimony at trial established that the imported merchandise 
is used all but exclusively for that malady. On the issue of whether or not 
those goods are therapeutic, the plaintiff relies heavily on Richards 
Medical Company v. United States, 13 CIT 519, 720 F.Supp. 998 (1989), 
aff'd, 910 F.2d 828 (Fed.Cir. 1990). Challenged in that case was Customs 
classification under TSUS item 709.27 of medical instruments for im- 
plantation of human hip prostheses. The plaintiff importer took the po- 
sition that those instruments were not therapeutic and thus entitled to 
duty-free entry. The Court of International Trade agreed, upon a ration- 
ale that a 


distinct common feature of therapeutic medicine is its purpose of 
complete or partial elimination of the disease. It is, therefore, nec- 
essary to establish a healing and curative purpose of a particular 
medical procedure in order to qualify it as therapeutic. 
Notwithstanding the ideal goal of medicine to cure all diseases, 
not every medical procedure is therapeutic, or intended to heal or 
cure the disease. Unfortunately, there are permanent or chronic 
diseases affecting major life activities, which are not curable. The 
medical procedures which are designed to relieve the discomfort 
caused by the disease, rather than to cure it, are not therapeutic. 


13 CIT at 521, 721 F.Supp. at 1000. The court held that, while implanta- 
tion of a hip prosthesis alleviates the pain and discomfort associated 
with the underlying affliction, that operation does not cure it and thus is 
not therapeutic for the purposes of the TSUS. The court of appeals af- 
firmed this decision, pointing out that “the word ‘therapeutic’ has many 
different meanings and is subject to both broad and narrow interpreta- 
tions.” 910 F.2d at 830. 

That has proven true in this case. Witnesses called as experts in 
nephrology by both sides testified that dialysis is therapeutic.5 And 
there is broad lexicographic support for the proposition that “therapeu- 
tic” encompasses treatment of an illness or disease. E.g., The Random 


4 Defendant's Post-Trial Brief, p. 2 n. 4 (emphasis deleted). 


5 Compare, for example, the trial transcript (“Tr.”) at 109-12 (testimony of Dr. Henderson) with id. at 165-66 
testimony of Dr. Lundin). 
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House College Dictionary 1362 (rev. ed. 1988) (“of or pertaining to the 
treating or curing of disease”); Taber’s Cyclopedic Medical Dictionary 
T-19 (7th ed. 1957) (“1. Pert. to results obtained from treatment. 2. 
Having medicinal or healing properties. 3. A healing agent”); Blakis- 
ton’s New Gould Medical Dictionary 1235 (2d ed. 1956) (“therapeutics: 
The branch of medical science dealing with the treatment of disease”); 
Funk & Wagnalls New Standard Dictionary of the English Language 
2499 (1942) (“Having healing qualities; curative; alleviative”). The gen- 
erally-accepted view of therapeutics is as that branch of medicine which 
relates to the management or control of an illness or disease.6 As such, it 
encompasses treatment of symptoms. Indeed, “[u]ntil as late as the lat- 
ter part of the 19th century, therapeutics was entirely empirical and 
largely directed toward the relief of symptoms.” 17 The New En- 
cyclopaedia Britannica 255 (15th ed. 1986). 

While at the trial of this case there was also general agreement among 
the witnesses that kidney dialysis is life-sustaining, the court finds from 
the evidence adduced that that process is not curative. And curing or 
healing is the standard which the courts in Richards Medical Company 
v. United States, supra, have chosen to equate with the tariff meaning of 
therapeutic. In the light of that decision, this court cannot and therefore 
does not find that plaintiff's imported devices, which admittedly are ele- 
ments, even important ones’, in dialysis, are themselves therapeutic, 
either individually or connected together. While one can argue that a hip 


prosthesis does have a healing or curative purpose, it cannot be argued 
that the merchandise at bar is any more curative than the instruments 
in Richards. 


B 


The defendant attempts to distinguish Richards by arguing (1) that 
the hip prosthesis was not life-sustaining whereas the evidence in this 
case shows that kidney dialysis is; (2) that that case was decided upon a 
stipulation of facts submitted in lieu of trial and that the courts there- 
fore did not have the benefit of the kind of expert testimony herein; and 
(3) “accepting Travenol’s application of the tariff terms ‘therapeutic ar- 
ticle’ would leave the terms meaningless, as no imported merchandise 


6 According to 17 The New Encyclopaedia Britannica 242 (15th ed. 1986): 


Therapeutics, as the treatment and care of a patient for the purpose of combatting disease or injury, is concerned 
with the total management of the patient, intiadians the supervision of diet and fluid intake; the employment of 
symptomatic and supportive measures to relieve pain and ease discomfort; the administration of drugs, vaccines, 
and antitoxins; the surgical repair or removal of diseased parts; the supply of artificial or natural tissues and or- 
gans; the use of drugs or irradiation; the application of physical agents such as heat and remedial exercises; nursing 
care; psychiatric treatment; the provision of activity for the development of muscle strength and motor skills; and 
thea piehtion of human sympathy and understanding, as well as the deployment of social services to cope with the 
social consequences and edie with which disease is so frequently associated. 


7 The court notes in passing that perhaps the most important element of all is the hollow fiber placed in the dialyzer as 
the filtering membrane and that such “[c]ellulosic plastics materials imported for use in artificial kidney machines or 
apparatus by a hospital or by a patient pursuant to prescription of a physician” were entitled to duty-free entry per 
TSUS item 854.20. 


8 On the other hand, both courts in Richards took note of the fact that Customs had permitted the prostheses them- 
selves to enter duty-free under TSUS item 960.15, which signifies a threshold determination by the Service that they 
are not therapeutic within the meaning of that item’s governing headnote. 
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could fit its definition”. Defendant’s Post-Trial Brief, p. 12 (emphasis in 
original). 

Sometimes, in complying with the enjoinder of Marbury v. Madison, 
supra, a court must first consider why the law is what it appears to be. 
This is such an occasion. The starting point is the language of the statute 
itself. Madison Galleries, Ltd. v. United States, 870 F.2d 627, 629 
(Fed.Cir. 1989), citing Bethesda Hospital Ass’n v. Bowen, 485 U.S. 399 
(1988), United States v. Turkette, 452 U.S. 576, 580 (1981), and Watt v. 
Alaska, 451 U.S. 259, 265 (1981). On its face, that language is to the ef- 
fect that articles for acute or transient disability; spectacles, dentures, 
and cosmetic articles for individuals not substantially disabled; thera- 
peutic and diagnostic articles; or medicine or drugs are not entitled to 
entry into the United States duty-free, even if specially designed or 
adapted for the use or benefit of the blind or other physically or mentally 
handicapped persons. Hence, if the goal is and has been to benefit the 
blind or other physically or mentally handicapped persons, the TSUS 
did not favor matter most immediately and directly beneficial. Thera- 
peutic and diagnostic articles and medicine and drugs, for example, have 
been dutiable, which arguably contradictory phenomenon causes this 
court to investigate the reason therefor. 

As discussed above, the stated purpose of the 1982 and then 1988 acts 
was to give effect to the Nairobi Protocol to the Florence Agreement on 
the Importation of Educational, Scientific and Cultural Materials. 
Among other things, that protocol recognized that “technical progress 
has changed the ways and means of transmitting information and 
knowledge, which is the fundamental objective of thle Florence] Agree- 
ment” and “the needs and concerns of the developing countries should 
be taken into consideration, with a view to giving them easier and less 
costly access to education, science, technology and culture”. 1259 
U.N.T.S. at 4. Given such considerations, the contracting states agreed 
to extend the lists of materials originally set forth in the annexes to the 
Florence Agreement. 

The court has perused those extensions and has failed to discern the 
kind of merchandise imported by the kind of party plaintiff at bar.9 An- 
nex E, for example, covers ’ Articles for the blind and other handicapped 
persons” as follows: 


(i) All articles specially designed for the educational, scientific or 
cultural advancement of the blind which are imported directly by 
institutions or organizations concerned with the education of, or 
assistance to, the blind, approved by the competent authorities of 
the importing country for the purpose of duty-free entry of these 
types of articles, including: 


(a) Talking books (discs, cassets or other sound reproduc- 
tions) and large-print books; 


9 The Form 13 (Disclosure of Corporate Affiliations and Financial Interest) filed at the commencement of this case 
states that “Travenol Laboratories, Inc. is now known as Baxter Health-care Corporation [, which] * * * isa fully owned 
subsidiary of Baxter International Inc.” According to that corporation’s 1991 annual report, it had net sales of some 
nine billion dollars, many in the arena of this proceeding. 
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(b) Phonographs and cassette players, specially designed or 
adapted for the blind and other handicapped persons and re- 
quired to play the talking books; 

(c) Equipment for the reading of normal print by the blind 
and partially sighted, such as electronic reading machines, 
television-enlargers and optical aids; 

(d) Equipment for the mechanical or computerized produc- 
tion of braille and recorded material, such as stereo-typing ma- 
chines, electronic braille, transfer and pressing machines, 
braille computer terminals and displays; 

(e) Braille paper, magnetic tapes and cassettes for the pro- 
duction of braille and talking books; 

(f) Aids for improving the mobility of the blind, such as elec- 
tronic orientation and obstacle detection appliances and white 
canes; 

(g) Technical aids for the education, rehabilitation, voca- 
tional training and employment of the blind, such as braille 
watches, braille typewriters, teaching and learning aids, 
— _ other instruments specifically adapted for the use of 
the blind. 


(ii) All materials specially designed for the education, employ- 
ment and social advancement of other physically or mentally 
handicapped persons, directly imported by institutions or organi- 
zations concerned with the education of, or assistance to, such per- 
sons, approved by the competent authorities of the importing 


country for the purpose of duty-free entry of these types of articles, 
provided that equivalent objects are not being manufactured in the 
importing country. 


1259 U.N.T.S. at 11-12. Clearly, from the perspective of the interna- 
tional agreements, duty-free entry was not foreseen in a matter such as 
this. 

Nonetheless, what controls is the implementing legislation adopted 
by Congress. And, if “the statutory language is unambiguous, in the 
absence of ‘a clearly expressed legislative intent to the contrary, that 
language must ordinarily be regarded as conclusive.’” United States v. 
Turkette, 452 U.S. 576, 580 (1981), quoting Consumer Prod. Safety 
Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). See, e.g., Lyn- 
teq, Inc. v. United States, 976 F.2d 693 (Fed.Cir. 1992); Sea-Land Serv- 
ice, Inc. v. United States, 920 F.2d 922, 924 (Fed.Cir. 1990), citing 
Mansell v. Mansell, 490 U.S. 581, 592 (1989), and LSI Computer Sys- 
tems v. U.S. Int'l Trade Comm’n, 832 F.2d 588, 590 (Fed.Cir. 1987)); 
E.M. Chemicals v. United States, 920 F.2d 910, 913 (Fed.Cir. 1990), cit- 
ing Nippon Kogaku (USA), Inc. v. United States, 673 F.2d 380, 382 
(CCPA 1982), and Ozen Sound Devices v. United States, 620 F.2d 880, 
882 (CCPA 1980). 

The court does not consider either the 1982 or the 1988 statutory 
language to be ambiguous. Moreover, study of their domestic legislative 
histories has failed to discern clearly expressed congressional intent 
contrary to the position espoused by the plaintiff that its kind of mer- 
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chandise is entitled to duty-free entry. In fact, in 1982 and again in 1988, 
the drafters in Congress apparently intended “more liberalized treat- 
ment” than contemplated by the Nairobi Protocol, 


which limits its obligations to imports of these articles by certain 
institutions. The committee concurred in the Administration’s 
judgment, strongly supported by interested private sector groups, 
that the institutional limitation should not be applied as a matter of 
policy and administrative convenience. 


S.Rep. No. 564, 97th Cong., 2d Sess. 20 (1982). In opting for more liber- 
alized treatment, Congress included the following statutory authority 
to limit duty-free treatment otherwise accorded under the 1982 act: 


(a) AUTHORITY TO LIMIT. — 

(1) IN GENERAL. — In addition to any authority under section 
201 of the Trade Act of 1974 * * *, the President may proclaim 
changes in the Tariff Schedules of the United States * * * tonarrow 
the scope of, or place conditions upon, the duty-free treatment ac- 
corded under section 164, section 165, or section 167(b) * * * with 
respect to any type of article the duty-free treatment of which — 


(A) has significant adverse impact on a domestic industry (or 
portion thereof) manufacturing or producing a like or directly 
competitive article, and 

(B) is not provided for in the Florence Agreement or the 
Nairobi Protocol. 


(2) RATES WHICH ARE TO TAKE EFFECT IF DUTY-FREE 
TREATMENT ELIMINATED. — If the President eliminates any 
duty-free treatment under paragraph (1), the rate of duty thereaf- 
ter applicable to any article which is— 


(A) affected by such action, and 
(B) imported from any source, 


shall be the rate proclaimed by the President as the rate applicable 
to such article from such source (determined without regard to this 
subtitle). 


(b) RESTORATION OF TREATMENT. — If the President deter- 
mines that any duty-free treatment which is no longer in effect be- 
cause of action taken under subsection (a) could be restored in 
whole or in part without a resumption of significant adverse impact 
on a domestic industry or portion thereof, the President may pro- 
claim changes to the Appendix to the Tariff Schedules * * * to re- 
sume such duty-free treatment. 

(c) OPPORTUNITY TO PRESENT VIEWS. — Before taking an 
action authorized by subsection (a) or (b), the President shall afford 
an opportunity for interested Government agencies and private 
persons to present their views concerning the proposed action. 


Pub. L. No. 97-446, § 166, 96 Stat. 2348. Such authority to limit duty- 
free treatment was re-enacted in 1988. See Pub. L. No. 100-418, 
§ 1121(g), 102 stat. 1142. 
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IV 


The defendant does not show that the President exercised this 
authority in regard to plaintiff's imports. Considering this void in the 
light of the history and the text of the controlling domestic legislation, 
and of Richards Medical Company v. United States, supra, this court 
must conclude that each of plaintiff's devices imported for persons with 
end-stage renal disease was entitled to entry free of duty. Judgment will 
issue accordingly. 


(Slip Op. 93-16) 


Uae INTERNATIONAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-01-00016 


Plaintiff moves for summary judgment claiming the proper classification for imported 
Ugg brand boots is under HTSUS subheading 6403.91.60 or 6403.91.90 and classification 
for Ugg boots in men’s sizes 8 1/2 and above is proper under subheading 6403.91.60. Defen- 
dant cross-moves for summary judgment asserting Customs’ classification under HTSUS 
subheading 6405.90.90 is correct. 

Held: Plaintiff has overcome the presumption of correctness attached to Customs’ clas- 
sification and is entitled to partial summary judgment that its merchandise is properly 
classifiable under HTSUS heading 6403. The Court shall conduct a trial to determine 
whether classification is proper under HTSUS subheading 6403.91.60 or 6403.91.90. The 
Court denies the parties’ motions in all other respects. 

[Partial summary judgment for plaintiff; defendant’s cross-motion for summary judg- 
ment denied. ] 


(Dated February 4, 1993) 


Grunfeld, Desiderio, Lebowitz & Silverman (Steven P. Florsheim), for plaintiff. 

Stuart M. Gerson, Acting Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Mark S. Sochaczewsky); Stephen Berke, United 
States Customs Service, of counsel, for defendant. 


OPINION AND JUDGMENT 


CarMAN, Judge: Plaintiff, Ugg International, Inc., challenges the clas- 
sification and liquidation of its imported merchandise, Ugg brand boots, 
pursuant to section 515 of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1515(a) (1988). This Court has jurisdiction under 28 U.S.C. § 1581(a) 
(1988) and, for the reasons which follow, grants plaintiff's motion for 
summary judgment in part and denies plaintiff's motion in part. The 
Court denies defendant’s motion in all respects. 
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I. BACKGROUND 


A. The Merchandise: 


The merchandise at issue consists of Ugg brand boots. Plaintiff manu- 
factures its boots from sheepskins which have been tanned with the 
wool on and applies soles made from rubber or plastics. The skin side of 
the sheepskin forms the boots’ uppers and the wool side of the sheepskin 
faces the inside and lines the boots. Plaintiff imports its merchandise in 
various sizes to accommodate men, women and children. 


B. Relevant Statutory Provisions: 


Plaintiff relies on the following provisions of the Harmonized Tariff 
Schedules of the United States (HTSUS): 


1. 6403 (con.) Footwear with outer soles of rubber, plastics, 
leather or composition leather and uppers of 
leather (con.): 

Other footwear (con.): 
6403.91 Covering the ankle (con.): 
(con.) Other: 
6403.91.60 For men, youths and boys * * * 


* * * * * * 


6403.91.90 For other persons * * *. 
CHAPTER 64 
Notes 


* * * * * * * 


4. Subject to note 3 of this chapter: 

(a) The material of the upper shall be taken to be 
the constituent material having the greatest 
external surface area, no account being taken 
of accessories or reinforcements such as 
ankle patches, edging, ornamentation, 
buckles, tabs, eyelet stays or similar 
attachments. 


Defendant relies on the following HTSUS provisions: 
1. 6405 Other footwear: 
* * * * 


* * 


6405.90 Other: 
* * * 


* * * 


6405.90.90 Other * * *. 


CHAPTER 43 
Notes 
1. Throughout the tariff schedule references to “furskins 
[,”] other than to raw furskins of heading 4301, 
apply to hides or skins of all animals which have been 
tanned or dressed with the hair on. (Emphasis in 
original). 
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In addition, the following HTSUS provision is relevant: 


2. CHAPTER 64 


Additional U.S. Notes 

1. For purposes of this chapter: 

* * * * * * * 
(b) The term “footwear for men, youths and boys” covers 
footwear of American youths’ size 11-1/2 and larger for 


males, and does not include footwear commonly worn by 
both sexes. (Emphasis in original). 


C. Customs Classification: 

The United States Customs Service (Customs) classified the imported 
merchandise under HTSUS subheading 6405.90.90. Subheading 
6405.90.90 applies to “Other footwear: * * * Other: * * * Other: * * *.” 
Pursuant to this subheading, Customs imposed duties totalling 12.5 % 
ad valorem. 

Plaintiff filed timely protests pursuant to 19 U.S.C. § 1514(a) (1988) 
contesting Customs’ classification. Customs subsequently denied the 
protests and, after having paid all liquidated duties, plaintiff com- 
menced this action within the time allowed by law. On December 18, 
1991, this Court granted plaintiff's motion to designate this action a test 
case under USCIT R. 84(b). 


II. CONTENTIONS OF THE PARTIES 
A. Plaintiff: 


Plaintiff advances four arguments supporting its motion for sum- 
mary judgment. First, plaintiff relies on Chapter 64, Note 4(a) to assert 
that only the outer surface of the Ugg boots is relevant in determining 
whether the boots have leather uppers. Memorandum of Law in Support 
of Plaintiff's Motion for Summary Judgment and in Opposition to De- 
fendant’s Motion for Summary Judgment at 6 (Plaintiff’s Brief). Plain- 
tiff contends the boots meet the requirements of subheadings 
6403.91.60 and 6403.91.90 because the boots’ external surface consists 
entirely of suede leather. 

Second, plaintiff maintains even without Chapter 64, Note 4(a), ordi- 
nary commercial understanding demonstrates the boots have leather 
uppers. Plaintiff's Response to Defendant’s Reply to Plaintiff's Motion 
for Summary Judgment at 3-4 (Plaintiff's Reply Brief). Plaintiff argues 
commercial understanding defines tariff terminology and because com- 
merce recognizes the boots as having leather uppers, the boots have 
leather uppers for tariff purposes as well. Id. 

Third, plaintiff contends the HTSUS “furskin” provisions do not ap- 
ply to its merchandise. Plaintiff's Brief at 4, 7-8. Plaintiff urges the lan- 
guage used to define furskins in Chapter 43, Note 1 limits the 
application of the term “furskin” to instances where the term itself ap- 
pears. Id. at 7. Therefore, because the term “furskin” does not appear in 
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Chapter 64 or in any of the provisions in question, the term is inapplica- 
ble to its merchandise. Jd. 

Fourth, plaintiff asserts Customs improperly refused to classify the 
Ugg boots according to the gender of the person likely to wear the boots. 
Plaintiff's Brief at 9. Although plaintiff acknowledges its boots are uni- 
sex, plaintiff maintains only men wear men’s size 8 1/2 and larger and 
Customs should have classified boots in these sizes as men’s footwear 
under subheading 6403.91.60. Id. at 9-10. 


B. Defendant: 


Defendant contends it is entitled to summary judgment for three 
principal reasons. First, defendant claims footwear with furskin uppers, 
such as sheepskin, is not properly classifiable as having leather uppers. 
Memorandum of Law in Support of Defendant’s Motion for Summary 
Judgment at 5 (Defendant’s Brief). Although defendant concedes the 
sheepskin uppers at issue are commercially recognized as a form of 
leather, defendant maintains, for tariff purposes, the uppers can not be 
classified as leather. Jd. at 5 n.2. Instead, defendant argues that the up- 
pers of the Ugg boots fall within the scope of the furskin definition set 
forth in Chapter 48, Note 1. Jd. at 10. Defendant, however, offers no 
authority to support this assertion. According to defendant, because the 
HTSUS does not provide for footwear with furskin uppers, Customs 
properly classified plaintiff's merchandise under HTSUS subheading 
6405.90.90. Id. 

Second, defendant claims Chapter 64, Note 4(a) does not apply to 
plaintiffs merchandise. Defendant’s Reply Memorandum in Support of 
its Motion for Summary Judgment and in Opposition to Plaintiff's 
Cross-Motion for Summary Judgment at 2 (Defendant’s Reply Brief). 
Defendant urges that the definition of uppers contained in Chapter 64, 
Note 4(a) only applies if the uppers at issue contain more than one mate- 
rial, but offers no authority to support this assertion. Jd. Defendant as- 
serts the uppers at issue in the instant case contain only one material — 
furskin— and consequently Chapter 64, Note 4(a) is inapplicable. Id. 

Third, assuming the Court finds plaintiff's merchandise properly 
classifiable as leather rather than furskin, defendant contends it is im- 
proper to classify the boots according to the gender of the likely wearer. 
Defendant’s Reply Brief at 4. Defendant asserts plaintiff has not demon- 
strated which sizes in the Ugg boots women commonly wear and there- 
fore splitting the classification of the boots between HTSUS 
subheadings 6403.91.60 and 6403.91.90 is inappropriate. Id. 


III. Discussion 


A. Presumption of Correctness: 

As in all customs cases, a statutory presumption of correctness at- 
taches to classifications by the Customs Service and the party challeng- 
ing the classification has the burden of overcoming this presumption. 28 
U.S.C. § 2639(a)(1) (1988). To determine whether an importer has over- 
come the statutory presumption, the Court must consider whether “the 
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government’s classification is correct, both independently and in com- 
parison with the importer’s alternative.” Jarvis Clark Co. v. United 
States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878, reh’g denied, 2 Fed. Cir. 
(T) 97, 739 F.2d 628 (1984). This statutory presumption of correctness 
governs all classification cases regardless of whether the Court conducts 
a trial or considers a motion for summary judgment. 


B. Summary Judgment: 


This test case is before the Court on cross-motions for summary judg- 
ment. Under the rules of this Court, summary judgment is appropriate 
“if the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is enti- 
tled to a judgment as a matter of law.” USCIT R. 56(d). “The very mis- 
sion of the summary judgment procedure is to pierce the pleadings and 
to assess the proof in order to see whether there is a genuine need for 
trial.” Fed. R. Civ. P. 56(e) advisory committee note on the 1963 amend- 
ments. The Court will deny summary judgment if the parties present “a 
dispute about a fact such that a reasonable trier of fact could return a 
verdict against the movant.” Pfaff Am. Sales Corp. v. United States, 16 
CIT __, Slip-Op. 92-226 at 5 (Dec. 18, 1992) (citations omitted). In as- 
sessing the parties’ claims, the Court must resolve all ambiguities and 
draw all reasonable inferences in favor of the party opposing summary 
judgment. Id. “The party opposing summary judgment may not rest on 
its pleadings, but must respond with specific facts showing the existence 
of a genuine issue for trial.” Id. at 4-5 (citations omitted). 

In addition, the Court may grant partial summary judgment. See US- 
CIT R. 56(f) (“After considering a motion filed under [rule 56], the court 
may grant judgment in whole or in part in favor of any party.”). Partial 
summary judgment is appropriate “when it appears that some aspects of 
a claim are not genuinely controvertible [and] * * * genuine issues re- 
main regarding the rest of the claim.” FLEMING JAMES, JR. & GEOFFREY C. 
Hazarp, JR., Crvit PROCEDURE § 5.19, at 273-74 (3d ed. 1985) (footnotes 
omitted). 


C. Issues: 

The parties’ pleadings, exhibits and supporting affidavits indicate 
this case presents two issues. These issues may be summarized as fol- 
lows: (1) whether the Ugg boots have furskin uppers under HTSUS 
Chapter 438, Note 1;1 and (2) whether women commonly wear men’s 
sizes 81/2 and larger. 


1 Despite the fact defendant maintains the boots have furskin uppers for tariff purposes, defendant nevertheless con- 
cedes the boots are commercially understood to have leather uppers. Defendant’s Brief at 5 n.2. 
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1. Whether the Ugg Boots Have Furskin Uppers: 

The issue of whether the Ugg boots have furskin uppers does not pre- 
sent any genuine issue of material fact. Because this issue centers on the 
meaning of HTSUS Chapter 43, Note 1, the Court finds that it raises a 
question of law. See Digital Equip. Corp. v. United States, 889 F.2d 267, 
268 (Fed. Cir. 1989) (The meaning of a tariff term is a question of law.) 
(citation omitted). 

The Court’s next inquiry is whether plaintiff is entitled to judgment 
as a matter of law. Plaintiff is entitled to judgment as matter of law if it 
overcomes the statutory presumption of correctness attached to Cus- 
toms’ classification. See 28 U.S.C. § 2639(a)(1). To overcome this pre- 
sumption, plaintiff must show the “furskins” definition contained in 
HTSUS Chapter 43, Note 1 does not apply to its merchandise. For the 
reasons which follow, the Court finds plaintiff has overcome the pre- 
sumption of correctness and is entitled to judgment as a matter of law. 

In implementing Chapter 43, Note 1, Congress appears to have relied 
on Chapter 43, Explanatory Note 1 drafted by the Customs Cooperation 
Council. These Notes are verbatim differing only with respect to the fol- 
lowing terms: Chapter 43, Note 1 applies to the “tariff schedule” and the 
Chapter 43, Explanatory Note 1 applies to the “nomenclature.” la 


The Explanatory Notes constitute the Customs Cooperation Coun- 
cil’s official interpretation of the Harmonized system. They provide 
acommentary on the scope of each heading of the Harmonized Sys- 
tem and are thus useful in ascertaining the classification of mer- 
chandise under the system. 

The Explanatory Notes were drafted subsequent to the prepara- 
tion of the Harmonized System nomenclature itself, and will be 
modified from time to time by the CCC’s Harmonized System Com- 
mittee. Although generally indicative of proper interpretation of the 
various provisions of the Convention, the Explanatory Notes, like 
other similar publications of the Council, are not legally binding on 
contracting parties to the Convention. Thus, while they should be 
consulted for guidance, the Explanatory Notes should not be treated 
as dispositive. 


The Report of the Joint Committee on the Omnibus Trade and Competi- 
tiveness Act of 1988, H. Conf. R. No. 100-576, 100th Cong., 2d Sess. at 
549 (emphasis added). The Joint Committee’s Report makes clear that 
although they are not controlling, the Explanatory Notes significantly 
clarify the reach of the HTSUS subheadings. See Pfaff, 16 CIT at__, 
Slip Op. 92-226 at 7. While the Notes do not represent Congress’ inter- 
pretations of the HTSUS, Congress has endorsed the Notes as useful 
guides to understanding the HTSUS. In this case, the fact Congress 
adopted the essential terms of Chapter 43, Explanatory Note 1 in Chap- 


lathe full text of Chapter 43, Note 1 provides: “Throughout the tariff schedule references to ‘furskins(,]’ other than 
to raw furskins of heading 4301, apply to hides or skins of all animals which have been tanned or dressed with the hair 
on.” (Emphasis in original). Chapter 43, Explanatory note 1 states the following: “Throughout the Nomenclature ref- 
erences to ‘furskins[,]’ other than to raw furskins of heading No. 43.01, apply to hides or skins of all animals which have 
been tanned or dressed with the hair on.” (Emphasis in original). 
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ter 48, Note 1 suggests Congress intended to adopt the Customs Coop- 
eration Council’s interpretation of the term “furskins” for the HTSUS. 

The Court must assess the parties’ claimed classifications in light of 
the language contained in Chapter 43, Note 1. This Note states the fol- 
lowing: “Throughout the tariff schedule references to ‘furskins’ other 
than to raw furskins of heading 4301, apply to hides or skins of all ani- 
mals which have been tanned or dressed with the hair on.” (Emphasis in 
original). Defendant asserts the Ugg boots have furskin uppers within 
the meaning of Chapter 43, Note 1 because the sheepskin forming the 
uppers was tanned with the hair on. Defendant further contends that 
because the boots have furskin uppers for tariff purposes,2 Customs 
properly classified the boots as having uppers made of material other 
than leather or textile materials under HTSUS subheading 
6405.90.90.3 The Court disagrees with defendant’s position and finds 
Chapter 48, Note 1 does not apply to plaintiff's merchandise. 

Defendant’s interpretation would require the Court to apply Chapter 
43, Note 1 in circumstances where the Note’s language bars its applica- 
tion. As plaintiff points out, the language used in Note 1 clearly limits 
the application of the term “furskin” to instances where the term itself 
appears. Plaintiff’s Brief at 7. The Note’s first clause, “[t]hroughout the 
tariff schedule references to ‘furskins,’” establishes a condition for the 
Note’s application; namely, a HTSUS provision must make “reference 
[ ]to ‘furskins.’” Because Chapter 43, Note 1 requires HTSUS provi- 
sions to use the term “furskins” for the Note to apply, HTSUS provi- 
sions that do not use the term “furskin” do not trigger the Note’s 
application. Consequently, because the term “furskins” does not appear 
anywhere in Chapter 64’s footwear provisions, the Court finds Chapter 
43, Note 1 does not apply to the Ugg boots. 

Even assuming Chapter 43, Note 1 does apply in instances where the 
HTSUS does not refer to “furskins,” Chapter 64, Note 4(a) precludes a 
finding that the boots have furskin uppers. Note 4(a) describes the 
proper method of determining the content of footwear uppers when 
such a determination is necessary for classification purposes.4 This 
Note provides the following: “Subject to note 3 of this chapter[,] * * * 
[t]he material of the upper shall be taken to be the constituent material 
having the greatest external surface area, no account being taken of ac- 
cessories or reinforcements such as ankle patches, edging, ornamenta- 
tion, buckles, tabs, eyelet stays or similar attachments.” (Emphasis 
added). According to Note 4(a), only the external surface area of the up- 
per is relevant in determining the upper’s constituent material. The 
Ugg boots could have furskin uppers only if uppers were evaluated on 


2 See supra note 1. 

Subheading 6405.90.90 applies to “Other footwear: * * * Other: * * * Other * * *.” 

Contrary to defendant’s assertion that Note 4(a) only applies if the uppers at issue contain more than one material, 
the Court finds no authority intimating such a limited application. See Defendant’s Reply Memorandum in Support of 
its Motion for Summary Judgment and in Opposition to Plaintiffs Cross-Motion for Summary Judgment at 2. Note 4(a) 
contains no language limiting the scope of its own application and defendant has not informed the Court of what it 
conceives to create such a restraint. 
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the basis of both external and internal surface area. Only then would 
the wool (or hair) portion of the sheepskin be relevant to the evaluation 
of the boots’ uppers. Because the furskin definition contained in Chap- 
ter 43, Note 1 does not apply and is inapposite to the analysis required by 
Chapter 64, Note 4(a), the Court finds the furskin definition inapplica- 
ble to plaintiff's merchandise. 

The Court notes further that a fair reading of Chapter 43, Note 1 and 
Chapter 64, Note 4(a) indicates the latter is more specific to the mer- 
chandise at issue. The overall structure of the HTSUS demonstrates 
Chapter 64, applies to articles, such as plaintiff's, that have undergone 
significant manufacturing whereas Chapter 43 provides for articles that 
have been processed to a much lesser degree, As indicated by the Cus- 
toms Cooperation Council, 


[a]s a general rule, goods are arranged in order of their degree of 
manufacture: raw materials, unworked products, semi-finished 
products, finished products. For example, live animals fall in Chap- 
ter 1, animal hides and skins in Chapter 41 and leather footwear in 
Chapter 64. The same progression also exists within the Chapters 
and headings. 


Customs Co-Operation Council, INTRODUCING THE INTERNATIONAL CONVEN- 
TION ON THE HARMONIZED ComMMopiITy DESCRIPTION AND CoDING SysTEM 32 
(1987). In the instant case, the HTSUS structure and the language of 
the Notes at issue support an inference Chapter 64, Note 4(a) and Chap- 


ter 63 as a whole are more applicable to the Ugg boots because the boots 
themselves are a highly manufactured article. In other words, while 
Chapter 43, Note 1 applies to the general category of articles manufac- 
tured from furskins and artificial fur, Chapter 64, Note 4(a) specifically 
covers footwear—a highly processed class of merchandise. Because 
Note 4(a) is more specific to the merchandise at issue, this Court holds 
Note 4(a) is applicable. 

The Court now turns to plaintiff's contention that the Ugg boots have 
leather uppers under HTSUS heading 6403. This heading applies to 
“[flootwear with outer soles of rubber, plastics, leather or composition 
leather and uppers of leather.” As previously indicated, the content of 
the uppers is determined by “the constituent material having the great- 
est external surface area.” HTSUS Chapter 64, Note 4(a). In light of 
heading 6403 and Note 4(a), the principal issue before the Court is 
whether the material with the greatest external surface area on the Ugg 
boots is leather. Because the exhibits received by the Court show the en- 
tire external surface area of the Ugg boots consists of what is ordinarily 
understood to be suede leather, the Court finds the Ugg boots have 
leather uppers and are properly classifiable under HTSUS heading 
6403. The Court finds further that plaintiff has overcome the presump- 
tion of correctness attached to Customs’ classification and that plaintiff 
is entitled to judgment as a matter of law that the boots are classifiable 
under HTSUS heading 6403. For the reasons discussed below, however, 
the Court finds that the remaining issue of boot size created by HTSUS 
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subheadings 6403.91.60 and 6403.91.90 involves factual questions that 
the Court can not resolve on summary judgment. 


2. Whether Women Commonly Wear Men’s Sizes 81/2 and Larger: 


The tariff provisions applicable to boots with leather uppers necessi- 
tate an inquiry as to what size boots women commonly wear. HTSUS 
subheading 6403.91.60 applies to “[f]ootwear with outer soles of rubber, 
plastics, leather or composition leather and uppers of leather: * * * 
Other footwear: Covering the ankle: Other: For men, youths and boys 
* * * ” (Emphasis added). HTSUS subheading 6403.91.90 applies to 
“(flootwear with outer soles of rubber, plastics, leather or composition 
leather and uppers of leather: * * * Other footwear: Covering the ankle: 
Other: For other persons * * *.” (Emphasis added). In addition, Chapter 
64, Additional U.S. Note 1(b) states the following: “For purposes of this 
chapter[, t]he term “footwear for men, youths and boys” covers footwear 
of American youths size 111/2 and larger for males, and does not include 
footwear commonly worn by both sexes.” (Emphasis in original). The 
foregoing tariff provisions indicate that the essential factor to consider 
while classifying boots with leather uppers under HTSUS subheading 
6403.91.60 or 6403.91.90 is what size boots women commonly wear. In 
their papers, the parties have further refined the inquiry to the issue 
whether women commonly wear men’s sizes 81/2. 

The question of what boot sizes women commonly wear presents a 
genuine issue of material fact incapable of resolution without trial. “The 
very mission of the summary judgment procedure is to pierce the plead- 
ings and to assess the proof in order to see whether there is a genuine 
need for trial.” Fed. R. Civ. P. 56(e) advisory committee note on the 1963 
amendments. The Court finds that a “genuine need for trial” exists in 
this case because the proofs offered by the parties do not conclusively 
show what footwear sizes women commonly wear.5 

The evidence before the Court precludes summary judgment for two 
reasons. First, the parties did not submit enough evidence to permit a 
meaningful inquiry as to what sizes women commonly wear. Only plain- 
tiff offered evidence bearing on this issue. The evidence consists of an 
affidavit by Charles Kaiser, Jr., Chief Operating Officer of Ugg Hold- 
ings, Inc., the successor corporation of plaintiff Ugg International, Inc.. 
See Kaiser Affidavit in support of Plaintiff's Reply Brief at 1-3 (Kaiser 
Affidavit). 

The rules of this Court authorize the submission of supporting affida- 
vits and permit judgment for the movant if the opponent does not re- 
spond with its own opposing affidavit. 


When a motion for summary judgment is made and supported [by 
affidavit,] an adverse party may not rest upon the mere allegations 
or denials of the adverse party’s pleading, but the adverse party’s 
response, by affidavits or as otherwise provided in this rule, must 


5 The proofs are inconclusive in regard to “youths sizes 11-1/2 and larger” as contemplated by Note 1(b), as well as to 
men’s sizes 8-1/2 and above — the size inquiry urged by the parties. 
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set forth specific facts showing that there is a genuine issue for trial. 
If the adverse party does not so respond, summary judgment, if ap- 
propriate, shall be entered against the adverse party. 


USCIT R. 56(f) (emphasis added). In establishing the analogous rule un- 
der the Federal Rules of Civil Procedure, the Advisory Committee on the 
Federal Rules of Civil Procedure clarified the standard applicable to evi- 
dence submitted in support of a motion for summary judgment: “Where 
the evidentiary matter in support of the motion does not establish the 
absence of a genuine issue, summary judgment must be denied even if no 
opposing evidentiary matter is presented.” Fed. R. Civ. P. 56(e) advisory 
committee note on the 1963 amendments (emphasis added). 

Plaintiff's supporting affidavit does not permit summary judgment 
because it does not demonstrate “the absence of a genuine issue” as to 
what footwear sizes women commonly wear. The crux of the Kaiser Affi- 
davit is that women commonly wear men’s sizes 9 and below, but do not 
commonly wear men’s sizes 10 and above. Kaiser Affidavit paragraph 9. 
While this evidence is instructive, it is not persuasive enough to merit 
summary judgment. As indicated above, the Court must resolve all am- 
biguities and draw all reasonable inferences in favor of the party oppos- 
ing summary judgment. Pfaff, 16 CIT at __, Slip-Op. 92-226 at 5. 
Accordingly, the Court finds the affidavit does not adequately “establish 
the absence of a genuine issue” as required by Rule 56(f) and that sum- 
mary judgment is improper on the size issue.6 


IV. CoNcLUSION 


This Court makes the following holdings: (1) plaintiff has overcome 
the presumption of correctness created by 28 U.S.C. § 2639(a)(1); (2) 
Customs incorrectly classified the merchandise at issue under HTSUS 
subheading 6405.90.90; (3) plaintiff is entitled to judgment as a matter 
of law that the Ugg boots have leather uppers and that the correct classi- 
fication is under HTSUS heading, 6403; (4) the Court shall conduct a 
trial to determine whether classification is proper under subheading 
6403.91.60 or 640391.90; and (5) the parties’ motions are denied in all 
other respects. 


6 In the alternative, plaintiff claims Customs consistently rules that men commonly wear footwear in men’s sizes 
8-1/2 and larger. See Plaintiff's Reply Brief at 5-6 (citing Customs Ruling HQ 950439 (Feb. 19, 1992)); see also Plaintiffs 
Brief, Exhibit 3 (Customs Ruling HQ 061446 (Nov. 17, 1981)) (noting that women do not commonly wear cross country 
ski boots in men’s sizes 8-1/2 and above). While these rulings are instructive, they are not binding on the courts. RUTH 
STURM, CUSTOMS LAW AND ADMINISTRATION, § 52.4, at 32 (3d ed. 1991) (Citation omitted). In any event, the 
Court declines to apply the cited Rulings on this motion for summary judgment because they do not adequately “estab- 
lish the absence of a genuine issue” as required by Rule 56(f). 
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(Slip Op. 93-17) 


FEDERAL-MOoGuL CorpP., PLAINTIFF, AND TORRINGTON Co., PLAINTIFF-INTER- 
VENOR v. UNITED STATES, DEFENDANT, AND N'T'N Brarinc Corp. oF AMER- 
IcA, AMERICAN NTN BeEaRING MANUFACTURING CorpP., NTN Corp., Koyo 
Serko Co., Ltp., Koyo Corp. or U.S.A., PEER BEARING Co., NSK Lrp., 
AND NSK Corp., DEFENDANT-INTERVENORS 


Court No. 91-07-00530 


Plaintiff challenges the following actions by the Department of Commerce, Interna- 
tional Trade Administration (“ITA”), alleging that these actions were unsupported by 
substantial evidence on the administrative record and not in accordance with law: (1) the 
ITA’s use of a methodology for adjusting United States price (“USP”) and Foreign Market 
Value (“FMV”) for the Japanese value added tax (“VAT”) that failed to measure the tax 
incidence or “pass through” of the tax to the consumer in the home market, that granted a 
circumstance of sale (“COS”) adjustment to FMV to achieve tax neutrality, the incorrect 
calculation of the tax base for U.S. sales and the failure to impose a cap on the VAT adjust- 
ment to USP; (2) the ITA’s method of calculating cash deposit rates for estimated duties; 
(3) the ITA’s failure to adjust home market selling expenses for delayed payment of the 
expenses; (4) the ITA’s adjustment of constructed value for differences in COS; (5) the 
ITA’s treatment of U.S. sales Commissions; (6) the ITA’s failure to deduct antidumping 
duty related legal expenses from exporter’s sales price (“ESP”); and (7) the ITA’s failure 
to deduct estimated antidumping duties from USP. Defendant-intervenors, Koyo Seiko 
Co., Ltd. and Koyo Corporation of U.S.A. (“Koyo”), now move pursuant to Rule 56.1 of the 
Rules of this Court for partial judgment on the agency record requesting this Court to af- 
firm the ITA’s actions in regard to these issues. 

Held: This case is remanded to the ITA to examine the administrative record to deter- 
mine the exact monetary amount of VAT paid on each sale in the home market and to 
make sure that the amount added to the comparable USP sale pursuant to 19 U.S.C. 
§ 1677a(d)(1)(C) (1988) is less than or equal to this amount, to add the full amount of VAT 
paid on each sale in the home market to FMV without adjustment, and to explain why any 
savings resulting from deferred payment of sales expenses should or should not be fac- 
tored into the calculation of each type of COS adjustment made to FMV in this review. 
ITA’s determination is affirmed in all other respects. 

{Defendant-intervenor Koyo’s motion granted in part and denied in part; case re- 
manded to the ITA.] 


(Dated February 4, 1993) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley, Joseph A. Perna, Vand 
Larry Hampel) for plaintiff Federal-Mogul Corporation. 
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U.S. COURT OF INTERNATIONAL TRADE 


OPINION 


Tsouca.as, Judge: Plaintiff, Federal-Mogul Corporation (“Federal- 
Mogul”), commenced this action to challenge certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results in the first administrative review of imports of antifriction 
bearings from Japan. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From Japan; Final Results of Antidump- 
ing Duty Administrative Reviews (“Final Results”), 56 Fed. Reg. 31,754 
(1991). Substantive issues raised by the parties in the underlying ad- 
ministrative proceeding were addressed by the ITA in the issues appen- 
dix to Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From the Federal Republic of Germany; Final Results of 
Antidumping Duty Administrative Review (“Issues Appendix”), 56 Fed. 
Reg. 31,692 (1991). 

Defendant-intervenors, Koyo Seiko Co., Ltd. and Koyo Corporation of 
U.S.A. (“Koyo”), now move pursuant to Rule 56.1 of the Rules of this 
Court for partial judgment on the agency record in regard to certain 
claims which may affect Koyo raised by Federal-Mogul in its challenge 
to Certain aspects of the ITA’s Final Results. 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings, spherical plain bear- 
ings and parts thereof from Japan. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From the Federal Republic 
of Germany, France, Italy, Japan, Romania, Singapore, Sweden, Thai- 
land and the United Kingdom Initiation of Antidumping Administra- 
tive Reviews, 55 Fed. Reg. 23, 575 (1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts thereof from Japan; Preliminary Re- 
sults of Antidumping Duty Administrative Reviews and Partial 
Termination of Antidumping Duty Administrative Reviews (“Prelimi- 
nary Results”), 56 Fed. Reg. 11,186 (1991). In the Preliminary Results, 
the ITA calculated that Koyo’s margin for ball bearings was 0.49% and 
Koyo’s margin for cylindrical roller bearings was 0.02%. Koyo had no 
sales of spherical plain bearings during the period of review. Prelimi- 
nary Results, 56 Fed. Reg. at 11,189. 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,754. The ITA calculated margins of 
9.82% for Koyo’s ball bearings and 1.45% for Koyo’s cylindrical roller 
bearings. Id. at 31,756. 

Federal-Mogul has challenged the following actions by the ITA which 
may impact Koyo’s dumping margin alleging that these actions were 
unsupported by substantial evidence on the administrative record and 
not in accordance with law: (1) the ITA’s use of a methodology for ad- 
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justing United States price (“USP”)! and Foreign Market Value 
(“FMV”)2 for the Japanese value added tax (“VAT”) that failed to meas- 
ure the tax incidence or “pass through” of the tax to the consumer in the 
home market, that granted a circumstance of sale (“COS”) adjustment 
to FMV to achieve tax neutrality, the incorrect calculation of the tax 
base for U.S. sales and the failure to impose a cap on the VAT adjust- 
ment to USP; (2) the ITA’s method of calculating cash deposit rates for 
estimated duties; (3) the ITA’s failure to adjust home market selling ex- 
penses for delayed payment of the expenses; (4) the ITA’s adjustment of 
constructed value for differences in COS; (5) the ITA’s treatment of U.S. 
sales commissions; (6) the ITA’s failure to deduct antidumping duty re- 
lated legal expenses from the exporter’s sales price (“ESP”); and (7) the 
ITA’s failure to deduct estimated antidumping duties from USP. Fed- 
eral-Mogul Corporation’s Opposition to the Motion for Judgment on the 
Agency Record (“Federal-Mogul’s Opposition”) at 6-80. 


i Purchase price and exporter’s sales price (“ESP”) are the two types of United States price. USP, purchase price and 
ESP are defined at 19 U.S.C. § 1677a (1988): 


(a) United states price 
{T]he term “United States price” means the purchase price, or the exporter’s sales price, of the merchandise, 
whichever is appropriate. 


(b) Purchase price 
“(Purchase price” means the price at which merchandise is purchased, or agreed to be purchased, prior to the date 
S importation, from a reseller or the manufacturer or producer of the merchandise for exportation to the United 
tates. 


(c) Exporter’s sales price 
“[E)xporter’s sales price” means the price at which merchandise is sold or agreed to be sold in the United States, 
before or after the time of importation, by or for the account of the exporter. 


The purchase price is normally used as USP where the transaction prior to importation is between unrelated parties, or 
at arm’s length. The exporter’s sales price will be used as the USP when the U.S. importer and the foreign seller are 
“related parties.” See 19 U.S.C. § 1677(13) (1988). The exporter’s sales price will be the price at which the merchandise 
is first sold to an unrelated purchaser in the United States. 19 U.S.C. § 1677a(c). 


2 In an administrative review, the ITA is required to calculate “the [FMV] and [USP] of each entry of merchandise 
subject to the antidumping duty order” and determine “the amount, if any, by which the [FMV] of each such entry ex- 
ceeds the [USP] of the entry. 19 U.S.C. § 1675(a)(2) (1988). 

19 U.S.C. § 1677b(a) (1988) defines FMV: 


(1) In general 


The foreign market value of imported merchandise shall be the price, * * * 
(A) at which such or similar merchandise is sold * * * in the principal markets of the country from which 
exported * * *, or 
(B) if not sold or offered for sale for home consumption, * * * then the price at which so sold or offered for sale 
for exportation to countries other than the United States, 


* * * * * * * 


(2) Use of constructed value 


Ifthe administering authority determines that the foreign market value of imported merchandise cannot be de- 
termined under paragraph (1)(A), then, notwithstanding paragraph (1)(B), the foreign market value of the mer- 
chandise may be the constructed ‘value of that merchandise, as determined under subsection (e) of this section. 


“Constructed value” is defined at 19 U.S.C. § 1677b(e): 
(e) Constructed value 
(1) Determination 


For the purposes of this subtitle, the constructed value of imported merchandise shall be the sum of — 


(A) the cost of materials * * * * and of fabrication or other processing of any kind employed in producing such 
or similar merchandise * * *; 

(B) an amount for Saal expenses and profit equal to that usually reflected in sales of merchandise of the 
same general class or kind as the savduania under consideration which are made by producers in the coun- 
try of exportation * * *, except that — 


(i) the amount for general expenses shall not be less than 10 percent of the cost as defined in 
mG ths abo (A), an 
& the amount tor | profit shall not be less than 8 percent of the sum of such general expenses and cost 
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DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 19 
U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Treatment of Value Added Tax: 


At issue here is the ITA’s treatment of the Japanese VAT pursuant to 
19 U.S.C. § 1677a(d)(1)(C) (1988) which states: 


(d) Adjustments to purchase price and exporter’s sales 
price 
The purchase price and the exporter’s sales price shall be ad- 
justed by being— 
(1) increased by — 


* * * * * * * 


(C) the amount of any taxes imposed in the country of expor- 
tation directly upon the exported merchandise or components 
thereof, which have been rebated, or which have not been col- 
lected, by reason of the exportation of the merchandise to the 
United States, but only to the extent that such taxes are added 
to or included in the price of such or similar merchandise when 
sold in the country of exportation; * * *. 


In the Final Results, the ITA explained its treatment of VATs as fol- 
lows: 


We calculated the addition to USP by applying the [home market] 
tax rate to the net U.S. price after all other adjustments were made. 
This imputed tax amount is BIA, because HM sales were reported 
net of VAT, and we are thus unable to determine what the home 
market tax base was. 

We imposed no limitation on the imputed tax added to USP on 
the basis of the incidence of the HM tax, because the statute re- 


quires no such limitation * * *. 


Because all HM sales were reported net of VAT, we added the 
same VAT amount to FMV as that calculated for USP. This is 
equivalent to calculating the actual HM tax, and then performing a 
circumstance-of-sale adjustment to FMV to eliminate the absolute 
difference between the amount of tax in each market. 


Issues Appendix, 56 Fed. Reg. at 31,729. 

NSK Ltd. and NSK Corporation (“NSK”) argues that the statute does 
not require that FMV contain home market excise taxes and that in situ- 
ations, as here, where FMV is reported net tax, the provisions of 19 
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U.S.C. § 1677a(d)(1)(C) do not apply and no adjustment need be made to 
USP. NSK’s Response in Support of Koyo’s Motion for Judgment on the 
Agency Record (“NSK’s Response”) at 11-18. 

This Court does not agree. The plain language of 19 U.S.C. 
§ 1677a(d)(1)(C) requires that USP be increased by the amount of any 
indirect tax imposed on sales of the subject merchandise in the home 
market, regardless of whether FMV is reported net tax or not. Zenith 
Elecs. Corp. v. United States (“Zenith I”), 10 CIT 268, 27582, 633 F. 
Supp. 1382, 1388-94 (1986), appeal dismissed, 875 F.2d 291 (Fed. Cir. 
1989). 


A. Tax Incidence: 


Federal-Mogul argues that the ITA is required to measure the 
amount of the VAT which the manufacturer in the home market passes 
on to the consumer.’ Federal-Mogul’s Opposition at 41-46. 

Federal-Mogul argues that the phrase “but only to the extent that 
such taxes are added to or included in the price of such or similar mer- 
chandise when sold in the country of exportation” in 19 U.S.C. 
§ 1677a(d)(1)(C) requires the ITA to make these measurements. Id. 
Federal-Mogul primarily relies on this court’s decision in Zenith I, 10 
CIT at 282-91, 633 F. Supp. at 1394-401. Federal-Mogul also relies on 
portions of the legislative history of the Trade Act of 1974, which added 
this provision. See Pub. L. No. 93-618, Title III, Ch. 2, Sec. 321, 88 Stat. 
1978, 2045 (1975); H.R. Rep. No. 571, 93d Cong., 1st Sess. 69 (1973). 

The court in Zenith I found that the phrase “but only to the extent 
that such taxes are added to or included in the price of such or similar 
merchandise when sold in the country of exportation” in 19 U.S.C. 
§ 1677a(d)(1)(C) requires the ITA “to measure tax absorption in home 
market sales so as to limit the adjustment by the amount of tax passed 
through to home market purchasers.” 10 CIT at 291, 633 F. Supp. at 
1402. The Zenith I court placed great reliance on the legislative history 
of the Trade Act of 1974, especially the report of the House Ways and 
Means Committee which stated in part: 


Further, an adjustment for such tax rebates would be permitted 
only to the extent that such taxes are added to or included in the 
price of such or similar merchandise when sold in the country of ex- 
portation. This is to insure that the rebate of such taxes confers no 
special benefit upon the exporter of the merchandise that he does 
not enjoy in sales in his home market. To the extent that the ex- 
porter absorbs indirect taxes in his home market sales, no adjust- 
ment to purchase price will be made and the likelihood or size of 
dumping margins will be increased. 


H.R. Rep. No. 571 at 69 (emphasis added). 


3 For instance, if the price of a product in Japan is $100 and the VAT rate is 10%, the price to the Japanese Customer 
would be $110. However, in economic terms this may not be a true statement of the pricing situation. Federal-Mogul 
would require an analysis of whether the price would have been higher than $100 if there had been no VAT. If the analy- 
sis showed that the price would have been $102.50 in the absence of a VAT, then the producer succeeded in “passing 
through” to customers 3/4 of the tax ($7.50) and therefore the adjustment to USP should be capped at $7.50. 
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The defendant and NSK counter that the plain language of the statute 
simply requires that the taxes which are actually paid on the sale of a 
product, as evidenced by the company’s books, are in fact added to the 
price of that product and that, if one looks at all of the legislative history 
of the Trade Act of 1974 instead of focusing on the word “absorbs,” the 
legislative history supports the ITA’s interpretation. Defendant’s 
Memorandum in Response to the Motion of Defendant-Intervenors, Koyo 
Seiko Co., Ltd. and Koyo Corporation of U.S.A., for Judgment Upon the 
Agency Record (“Defendant’s Response”) at 15-30; NSK’s Response at 
18-23. 

Koyo argues that the methodology used by the ITA is a reasonable in- 
terpretation of the statutory language and that there is nothing in the 
legislative history of the clause to suggest that Congress wanted to re- 
quire the ITA to measure tax incidence. Memorandum of Points and 
Authorities in Support of Defendant-Intervenors’ Motion for Judgment 
on the Agency Record (“Koyo’s Memorandum”) at 23-28; Defendant-In- 
tervenors’ Reply to Plaintiff's Memorandum in Opposition to Defen- 
dant-Intervenors’ Motion for Judgment on the Agency Record (“Koyo’s 
Reply”) at 32-36. 

NTN Bearing Corporation of America, American NTN Bearing 
Manufacturing Corporation and NTN Corporation (“NTN”) argue that 
in this case home market sales were reported net taxes with the amount 
of tax reported as a separate line on the invoices, therefore, there is evi- 
dence on the record showing that the full tax was passed through to the 


consumer and no pass through analysis need be undertaken. Reply Brief 
of NTN (“NTN’s Reply”) at 13-15. 

The Court of Appeals for the Federal Circuit has stated “[a]n agency’s 
interpretation of a statute which it is authorized to administer is ‘to be 
sustained unless unreasonable and plainly inconsistent with the stat- 


999 


ute, and [is] to be held valid unless weighty reasons require otherwise. 
ICC Indus., Inc. v. United States, 812 F. 2d 694, 699 (Fed. Cir. 1987) 
(quoting Melamine Chems., Inc. v. United States, 732 F.2d 924, 928 
(Fed. Cir. 1984)). “The court need not conclude that the agency con- 
struction was the only one it permissibly could have adopted to uphold 
the construction, or even the reading the court would have reached if the 
question initially had arisen in a judicial proceeding.” Chevron U.S.A. v. 
Natural Resources Defense Council, 467 U.S. 837, 843 n.11 (1984) (cita- 
tions omitted). Therefore, this Court must decide whether the ITA’s in- 
terpretation of the Statute is a reasonable one. 

This Court finds that the ITA’s determination that an analysis of the 
tax incidence of the Japanese VAT on sales of antifriction bearings in 
the home market is not required by 19 U.S.C. § 1677a(d)(1)(C) is reason- 
able. 

The Supreme Court has stated: 

It is elementary that the meaning of a statute must, in the first 
instance, be sought in the language in which the act is framed, and 
if that is plain, and if the law is within the constitutional authority 
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of the law-making body which passed it, the sole function of the 
courts is to enforce it according to its terms. 

Where the language is plain and admits of no more than one 
meaning the duty of interpretation does not arise and the rules 
which are to aid doubtful meanings need no discussion. 


Caminetti v. United States, 242 U.S. 470, 485 (1917) (citations omitted); 
see also American Tobacco Co. v. Patterson, 456 U.S. 63, 69 (1982); Con- 
sumer Prod. Safety Comm’n v. GTE Sylvania, 447 U.S. 102, 108 (1980). 

This Court finds that the language of the statute is plain on its face. 
Looking at the language of the statute, this Court can find no support for 
the contention that the ITA is required to make a tax incidence analysis. 
Nowhere in the statute is there any hint that Congress contemplated re- 
quiring the ITA to determine the tax incidence of VATs in home market 
sales. 

This Court believes that the plain meaning of the phrase “but only to 
the extent that such taxes are added to or included in the price of such or 
similar merchandise when sold in the country of exportation” simply 
means that the ITA is to adjust USP in an amount less than or equal to, 
but not greater than, the actual amount of tax paid on a sale of the sub- 
ject merchandise in the home market as represented on the company’s 
books or elsewhere in the administrative record. 

Faced with a reasonable interpretation of the statute by the admini- 
stering agency, this Court is constrained to uphold the agency’s inter- 
pretation. Therefore, this Court declines to follow Zenith I and finds 
that the ITA’s determination that 19 U.S.C. § 1677a(d)(1)(C) does not 
require the ITA to conduct an analysis of tax incidence in the Japanese 
antifriction bearings market is reasonable and supported by law. 

This Court believes that this statutory phrase is addressed to the issue 
of “capping” the actual monetary amount added to USP to adjust for the 
Japanese VAT by the actual amount of tax paid in the home market and 
not to conducting an analysis measuring tax incidence. 

Federal-Mogul has raised this issue alleging that the ITA failed to 
“cap” the actual monetary amount added to USP by the actual amount 
of tax paid in the home market. Federal-Mogul’s Opposition at 47-48. 
For example, if the home market price was $100 and the VAT rate is 
10%, the tax amount is $10. However, there may be evidence in the ad- 
ministrative record that only $5 of the VAT was paid. Federal-Mogul ar- 
gues that the ITA should cap the amount added to USP at no more than 
$5 regardless of what amount is derived from the formula (Net USP X 
VAT Rate). 

This court agrees that the statute requires the ITA to “cap” the 
amount of the adjustment to USP by the actual amount of tax paid on 
sales in the home market. Therefore, this Court orders that on remand 
the ITA examine the administrative record to determine the exact 
monetary amount of VAT paid on each sale in the home market and 
make sure that the amount added to the comparable USP sale is less 
than or equal to this amount. In this case, the amount paid in the home 
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market as a VAT was a separate line entry on the invoice. This repre- 
sents evidence that this was the amount actually paid as VAT on that 
sale. The ITA is instructed to examine the administrative record to de- 
termine if any other evidence contradicts this. If none is found, the ITA 
is instructed to use the amount of VAT paid on each home market sale as 
evidenced by the invoice as a “cap” on the amount of the adjustment 
made to the comparable USP sale pursuant to 19 U.S.C. § 1677a(d) 
(1)(C). If the administrative record supports the use of some other 
amount as the “cap,” the ITA is instructed to use the other amount. 


B. Circumstance of Sale Adjustment to FMV: 


In its treatment of the Japanese VAT the ITA tried to achieve tax neu- 
trality by eliminating the absolute difference between the VAT amount 
paid on a home market sale and the addition for the Japanese VAT made 
to the comparable U.S. sale price by making a circumstance of sale ad- 
justment to FMV pursuant to 19 U.S.C. § 1677b(a)(4)(B) (1988).4 The 
ITA explained its methodology in the Final Results as follows: 


Because all HM sales were reported net of VAT, we added the 
same VAT amount to FMV as that calculated for USP. This is 
equivalent to calculating the actual HM tax, and then performing a 
circumstance-of-sale adjustment to FMV to eliminate the absolute 
difference between the amount of tax in each market. 


Issues Appendix, 56 Fed. Reg. at 31,729. 

ITA believes that the General Agreement on Tariffs and Trade 
(“GATT”) requires the ITA to calculate tax neutral dumping margins.5 
Defendant’s Response at 49-51. 

ITA believes that 19 U.S.C. § 1677b(a)(4)(B) gives the ITA broad 
authority to grant COS adjustments and “that differences in taxation 
are no different than any other difference in expenses between the two 
markets” and therefore qualify for a COS adjustment. Id. at 42-43. In 
support of its contention that the ITA has broad authority to make COS 


419 U.S.C. § 1677b(a)(4)(B) states in relevant part: 
(4) Other adjustments 
In determining foreign market value, if it is established to the satisfaction of the administering authority that 


the amount of any difference between the United States price and the foreign market value (or that the fact that 
the United States price is the same as the foreign market value) is wholly or partly due to— 


* * * * * * * 


(B) other differences in circumstances of sale; or 


* * « 


then due allowance shall be made therefore. 
See also 19 C.F.R. § 353.56(a) (1991). 
° Article VI (4) of the GATT states 
No product of the territory of any contracting party imported into the territory of any other contracting party 
shall be subject tu anti-dumping or countervailing duty by reason of the exemption of such product from duties or 
taxes borne by the like product when destined for consumption in the country of origin or exportation, or by reason 
of the refund of such duties or taxes. 
General Agreement on Tariffs and Trade, opened for signature Oct. 30, 1947, 61 Stat. (5), (6), T.I.A.S. No. 1700, 55 
U.N.T.S. 187 (1948) 
Article 2, paragraph 6, of the GATT Antidumping Code states: 


se 


In order to effect a fair comparison between the export price and the domestic price in the exporting ome 
(djue allowance’ shall be made in each case, on its merits, for the differences in conditions and terms of sale, for the 
differences in taxation, and for the other differences affecting price comparability. 

Article 2 (6) of the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade, opened 

for signature April 12, 1979, 31 U.S.T. 4920, 4926 (1981). 
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adjustments to achieve tax neutrality, the ITA relies upon Smith-Co- 
rona Group v. United States, 713 F. 2d 1568 (Fed. Cir. 1983), cert. de- 
nied, 465 U.S. 1022 (1984). Defendant’s Response at 47-49. Koyo, NTN 
and NSK essentially agree with the ITA’s position. Koyo’s Memoran- 
dum at 28-32; Koyo’s Reply at 5382; NT'N’s Reply at 3-12; NSK’s Re- 
sponse at 24-26. 

In Smith-Corona the ITA used 19 U.S.C. § 1677b(a)(4)(B) to grant an 
“exporter’s sales price offset” to FMV for adjustments to ESP for indi- 
rect costs. The language of 19 U.S.C. § 1677b(a)(4)(B) has been inter- 
preted to allow only COS adjustments for “direct costs.” The Court of 
Appeals for the Federal Circuit found that the ITA has broad authority 
to grant COS adjustments pursuant to 19 U.S.C. § 1677b(a)(4)(B) and 
that a COS adjustment to offset the adjustment to ESP for indirect costs 
was necessary “to guarantee that the administering authority makes 
the fair value comparison on a fair basis— comparing apples with ap- 
ples” even though the adjustment is not being made for direct costs. 
Smith-Corona, 713 F. 2d at 1578. 

Defendant and defendant-intervenors argue that an “adjustment for 
a difference in taxation is more clearly within the scope of Commerce’s 
authority to make adjustments to FMV than was the ESP offset, be- 
cause, unlike the ESP offset, consumption taxes are directly related to 
each sale.” Defendant’s Response at 48; see Koyo’s Memorandum at 
30-31; Koyo’s Reply at 31; NT'N’s Reply at 1011; NSK’s Response at 
24-26. 

Federal-Mogul argues that the antidumping law does not require or 
permit adjustments for commodity taxes to be made in a way which 
achieves tax neutrality. In support of its position, Federal-Mogul cites to 
extensive excerpts from the legislative history of the original Antidump- 
ing Act of 1921 and its subsequent amendments, as well as certain Ex- 
ecutive Branch pronouncements. Federal-Mogul’s Opposition at 11-39. 

Further, Federal-Mogul argues that the Smith-Corona case is not ap- 
plicable to this case stating that the court in Smith-Corona 


upheld Commerce’s practice of making a COS adjustment to ac- 
count for a disparity between FMV and USP which the antidump- 
ing law does not address at all. Here, Congress knew that forgiven 
taxes would create a disparity between FMV and USP and Congress 
specifically directed that this particular disparity shall be ac- 
counted for by way of the tax adjustment to USP. The congressional 
silence which permitted the * * * Smith-Corona Group ruling| ] is 
replaced here by emphatic congressional pronouncements which 
repeatedly reject Commerce’s and Koyo’s position. 


Federal-Mogul’s Opposition at 49 (emphasis in original). 

In support of its position, Federal-Mogul relies on a series of cases de- 
cided by this court which address this specific issue. Zenith I, 10 CIT at 
280-81, 633 F. Supp. at 1392-93; Zenith Elecs. Corp. v. United States 
(“Zenith II”), 14 CIT 831, 836-40, 755 F. Supp. 397, 405-07 (1990); 
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Daewoo Elecs. Co. v. United States, 15CIT__,__, 760 F. Supp. 200, 
207-08 (1991). 

The court in Zenith I made an extensive analysis of this issue and con- 
cluded in regard to tax neutrality that: 


When Congress [passed the tax provision in the Antidumping Act of 
1921 which required an adjustment to USP], it surely could have 
seen from simple calculations * * * that the rejected approach [sub- 
tracting the tax from FMV] would achieve a tax neutral comparison 
in all cases, whereas the enacted approach is (purely) tax neutral 
only in cases where there is no pre-tax dumping. * * * [The legisla- 
tive history of the Antidumping Act of 1921 and its amendments 
show Congress’] concern that dumping margins not arise solely be- 
cause the exported merchandise is exempted from foreign taxation, 
which the statutory adjustment achieves. They do not show that 
Congress intended the adjustment to be purely tax neutral in cases 
where dumping is otherwise found to occur. 


10 CIT at 278-79, 633 F. Supp. at 1391 (emphasis in original). Both the 
Executive Branch and Congress have been aware for years that the an- 
tidumping law does not achieve tax neutral dumping margins where 
dumping exists pre-tax and no change has been made in the law to ad- 
dress this issue despite numerous opportunities. See, e.g., Amendments 
to the Antidumping Act of 1921, As Amended, Hearings Before the Com- 
mittee on Ways and Means, House of Representatives, 85th Cong., 1st 
Sess. 13 (1957). 


The court in Zenith II squarely addressed the use of COS adjustments 
in trying to achieve tax neutrality by stating that 19 U.S.C. 
§ 1677b(a)(4)(B) 


is to provide a means for addressing those items not otherwise in- 
cluded in the statute. Since the adjustment for tax rebated by reason 
of exportation is specifically provided for in § 1677a(d)(1)(C), there 
is no justification for readjusting it under a provision for “other dif- 
ferences in circumstances of sale.” 


14 CIT at 837, 755 F. Supp. at 406 (emphasis in original). 

This Court agrees with the reasoning expressed by the court in Zenith 
I and Zenith II. There is no reason to believe that Congress wished to 
create complete tax neutrality in the administration of the antidumping 
law. In fact, the law as it has always existed is not tax neutral in situ- 
ations where pre-tax dumping exists and Congress has refused to rectify 
the situation. Any increase in dumping margins under the current 
statutory scheme is not created by virtue of a country’s tax policies but 
rather by virtue of a foreign manufacturer’s pricing policies, just the 
sort of behavior the antidumping law is designed to influence. If no 
dumping is occurring, no margin is created. If dumping is occurring, 
margins may be inflated but are not created. This is consistent with the 
requirements of the GATT.6 


6 To the extent the statutory scheme may be inconsistent with the GATT, United States law controls. 19 U.S.C. 
§ 2504(a) (1988). 
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In addition, this Court agrees with the Zenith II court’s discussion of 
when the use of a COS adjustment is justified. Congress has specifically 
stated how the ITA is to treat a VAT. This is in contrast to the situation 
in Smith-Corona. In Smith-Corona, the Court of Appeals for the Federal 
Circuit allowed the ITA to make a COS adjustment to FMV to offset a 
statutorily required adjustment to ESP for indirect costs even though 
the statute specifically refers to allowing COS adjustments only for di- 
rect costs. Smith-Corona, 713 F. 2d at 1577-79. The court allowed this 
adjustment in order to rectify “a perceived unfairness in the computa- 
tion of foreign market value” to allow an apples with apples comparison. 
Id. at 1577. Defendant and defendant-intervenors argue that adjusting 
USP for a VAT while not adjusting FMV to achieve tax neutrality dis- 
torts the fair value comparison and results in an apples to oranges com- 
parison. This Court finds that tax neutrality is not a goal of the statute 
so there is no need to adjust FMV for the alleged distortion. 

Finally, this Court is not convinced that the difference in tax amounts 
in FMV and USP is a difference in circumstance of sale. There is no dif- 
ference in the tax rate applied but only in the manufacturer’s price to 
which the rate is applied. This Court believes that a difference in the 
price set by a manufacturer to which the same tax rate is applied is not a 
difference in circumstance of sale eligible for adjustment under 19 
U.S.C. § 1677b(a)(4)(B). 

This case presents a unique situation because FMV was reported net 
VAT. The antidumping statute clearly anticipates a comparison be- 
tween a FMV value which includes the VAT and an adjustment to USP 
for this VAT pursuant to 19 U.S.C. § 1677a(d)(1)(C). Therefore, in situ- 
ations as here where the FMV is reported net of VAT, the ITA must de- 
termine the correct VAT amount to be added to FMV based on the 
verified record before it. In situations where the record shows that the 
full VAT amount was paid on a home market sale, the ITA is required to 
add the full VAT amount for that sale to the FMV without any adjust- 
ments. In situations where the record shows that the VAT rate varies or 
where the manufacturer did not pay the full VAT amount, the ITA is re- 
quired to add only the amount of tax actually paid on each home market 
sale to FMV. 


C. Tax Base: 

Federal-Mogul argues that in calculating the amount to be added to 
USP to adjust for the Japanese VAT, the ITA used an excessive tax base 
to be multiplied by the VAT rate by including profit in the base. Federal- 
Mogul’s Opposition at 39-41. 

The defendant and Koyo argue that the statute is silent on the issue of 
what tax base is to be used and that the method used by the ITA is rea- 
sonable and should be sustained. The defendant and Koyo also point out 
that any discrepancies caused by the use of the ITA’s methodology will 
be eliminated by use of the COS adjustment to FMV. Defendant’s Re- 
sponse at 51-53; Koyo’s Memorandum at 32-33; Koyo’s Reply at 38-39. 
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The ITA states that, in the absence of statutory guidance on this is- 
sue, the ITA looks to where in the chain of commerce the home market 
tax authority calculates the home market VAT and tries to use a USP at 
acomparable point in the chain of commerce to calculate the addition to 
USP. Defendant’s Response at 52. In this case the ITA 


calculated the addition to USP by applying the HM tax rate to the 
net U.S. price after all other adjustments were made. This imputed 
tax amount is BIA, because HM sales were reported net of VAT, and 
we are thus unable to determine what the home market tax base 
was. 


Issues Appendix, 56 Fed. Reg. at 31,729. 

Since this Court has already disallowed the ITA’s use of a COS adjust- 
ment to achieve tax neutrality, the ITA’s choice of the correct tax base 
becomes very important. Federal-Mogul’s problem with the ITA is that 
the tax base which the ITA has chosen to use in this case is the net USP 
including profit. Federal-Mogul believes that profit should be excluded 
from the tax base. 

Federal-Mogul fails to cite statutory or other support for its position. 
It is well established that profit is correctly a part of the ITA’s calcula- 
tion of USP. Timken Co. v. United States, 11 CIT 786, 811-14, 673 F. 
Supp. 495, 518-21 (1987). It also makes intuitive sense that the tax base 
will always include the manufacturer’s profit. Whether the tax base is 
an ex-factory price or a retail or wholesale price or some other price 
along the chain of commerce, the manufacturer’s profit will already be 


included in that price. Therefore, this Court finds that the ITA’s use of 
the net USP including profit as the tax base is reasonable and in accor- 
dance with law. 


2. Calculation of Cash Deposit Rates: 

In this administrative review, the ITA used two different methodolo- 
gies for the actual calculation of the dumping margins in cases where 
ESP sales were used: one for assessing duties on entries covered by the 
review, and the other for setting the cash deposit rate on future entries 
of the subject merchandise. Final Results, 56 Fed. Reg. at 31,756-57; Is- 
sues Appendix, 56 Fed. Reg. at 31,698-702. To calculate the assessment 
rate for ESP sales, the ITA “divide[d] the total PUDD [potential uncol- 
lected dumping duties — calculated as the total difference between for- 
eign market value and U.S. price for an exporter] for the reviewed sales 
by the total entered value of those reviewed sales * * *.” Issues Appendix, 
56 Fed. Reg. at 31,698-99 (emphasis added). To calculate the estimated 
cash deposit rate for ESP sales, the ITA “divided the total PUDD for 
each exporter by the total net U.S. price for that exporter’s sales * * *.” 
Id. at 31,699 (emphasis added). 

Federal-Mogul argues that the ITA’s use of a methodology which re- 
sults in an estimated cash deposit rate different from the assessment 
duty rate was unsupported by substantial evidence on the record and 
not in accordance with law. Federal-Mogul’s Opposition at 68-77. Spe- 
cifically, Federal-Mogul contends that since the cash deposit rate is ap- 
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plied to the entered value of future entries, the ITA’s policy of 
calculating this rate as a percentage of statutory USP rather than as a 
percentage of the entered value results in an under collection of cash de- 
posits on future entries.7 Jd. at 68-71. 

In order to avoid this under collection, Federal-Mogul suggests that a 
more accurate method for calculating the deposit rate is to represent the 
antidumping duty as a percentage of the entry’s entered value (this is 
the method that the ITA used for calculating the assessment rate). Id. at 
70-71. 

Among other arguments, the defendant, Koyo Seiko and NSK con- 
tend that there is no statute or case law requiring the cash deposit rate to 
equal the duty assessment rate. Defendant’s Response at 74-75; Koyo’s 
Memorandum at 35-36; NSK’s Response at 39. Moreover, the defen- 
dant and Koyo argue that the ITA is not required to use an identical 
methodology for computing both assessment rates and cash deposit 
rates. Defendant’s Response at 74-75; Koyo’s Memorandum at 35. 

Section 751 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1675, 
sets out the procedures for reviewing and assessing antidumping duties 
for merchandise which is subject to an antidumping duty order. Section 
1675(a)(2) states in relevant part: 


[T]he administering authority shall determine — 
* * * ok * * * 


(B) the amount if any, by which the foreign market value of 


each such entry exceeds the United States price of the entry. 


[A]nd that determination shall be the basis * * * for deposits of esti- 
mated duties. 


19 U.S.C. § 1675(a)(2). 

This provision does not require the ITA to use a specific denominator 
(entered value or USP) to calculate the cash deposit rate. In addition, 
the provision does not specify that the same method should be used for 
calculating both assessment rates and cash deposit rates. 

This court has previously interpreted this provision in Zenith Elecs. 
Corp. v. United States, 15 CIT __, , 770 F. Supp. 648, 654-55 
(1991), and in Daewoo Elecs. Co. v. United ‘States, 13 CIT 253, 282-83, 
712 F. Supp. 931, 956-57 (1989). 

In Zenith, the ITA used the same methodology for computing the cash 
deposit rate as it did in this case — it expressed the cash deposit rate as a 


7 Federal-Mogul presents the following example of how the ITA’s methodology would work: 


For example, assume Commerce reviewed only one entry of one AFB sold in an ESP transaction during the re- 
view period. Further, assume that (a) the entered value of that single AFB was $10; (b) the resale price of that AFB 
was $20; (c) Commerce removed the movement and U.S. selling expenses to arrive at an ESP of $15; (d) the com- 
parison FMV is $18, yielding a dumping margin of $3; and (e) the percentage dumping margin is, therefore, 20 
percent ($3 dumping margin as a percentage of $15 statutory ESP). This percentage is what Commerce would use 
as a deposit rate for future entries. 

Now, assume that, on the day after this result is weet: ina final determination, there is a new, one unit entry 
of this same AFB, again at an entered value of $10. Using Commerce’s percentage dumping margin (20 percent) as 
determined in the just-completed review, the Customs a would require a cash deposit of only $2 for an esti- 
mated antidumping duty. However, the most recent information available indicates that the future dumping mar- 
gin and antidumping duty liability on this new entry will be $3. The proper way to calculate the deposit rate is to 
express the just-determined antidumping duty ($3) as a percentage of the reviewed entry’s entered value ($10), 
which would have yielded a 30 percent deposit rate and an accurate $3 cash deposit for Jan estimated antidumping 
duty on the new entry. 


Federal-Mogu!’s Opposition at 70-71. 
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percentage of the total statutory USP for each exporter’s sales and ap- 
plied that percentage to the entered value of future imports of the sub- 
ject merchandise. The Zenith court rejected the plaintiff's contention 
that this methodology understates actual cash deposits and held that 
the ITA acted within its discretion and reasonably complied with 19 
U.S.C. § 1675(a)(2). Zenith, 15CIT at__, 770 F. Supp. at 654-55. The 
court concluded that “[a]lthough this [methodology] may not be the ab- 
solutely perfect procedure for setting deposits of estimated duties, it is 
certainly a rational one and it can certainly be justified in terms of the 
purposes of the law.” Jd. at__, 770 F. Supp. at 655. 

In Daewoo, the court stressed that the ITA has considerable discre- 
tion in selecting a methodology to compute the cash deposit rate. 13 CIT 
at 283, 712 F. Supp. at 957. The Daewoo court concluded that the ITA’s 
methodology of using USP as the denominator in computing the cash 
deposit rate and applying this rate to the entered value of future imports 
of the subject merchandise reasonably complied with 19 U.S.C. 
§ 1675(a)(2). Id. 

Federal-Mogul also asserts that although cash deposit rates are esti- 
mates of future dumping liabilities, they must be “as closely tailored to 
actual antidumping duties as is reasonable given data available * * *.” 
Federal-Mogul’s Opposition at 73-74 (quoting Badger-Powhatan v. 
United States, 10 CIT 241, 250, 633 F. Supp. 1364, 1373 (1986), appeal 
dismissed, 808 F.2d 823 (Fed. Cir. 1986)). Federal-Mogul argues that if 
the ITA used the entered value percentage methodology for cash depos- 
its, this would produce a more accurate deposit rate that would be closer 
to the actual assessment of antidumping duties. Federal-Mogul’s Oppo- 
sition at 70-71. 

Although deposit rates must be as accurate as reasonably possible, 
this Court agrees with the opinion in Zenith that the method advocated 
by the plaintiff “would not necessarily result in a more accurate estima- 
tion of the duty amount that will ultimately be assessed.” Zenith, 15 CIT 
at___—, 770 F. Supp. at 655. 

Federal-Mogul assumes that future USP will be the same as current 
USP and will always be greater than entered value. These assumptions 
are by no means true. As the court in Daewoo stated: 

It would also be speculative to assume that the adjusted U.S. 
price of the future entries would indeed be increased in the same 
proportion as in the final results of this review. The statutory U.S. 
price is subject to various upward and downward adjustments 
which depend on many factors to be determined during a future re- 
view. Until the ITA conducts such a review and determines the ad- 
justed U.S. price for the future entries, it is within Commerce’s 
discretion to apply the rates of these final results to the entered in- 
voice value of the future entries without any additional conversions 
to account for the differences between the entered value of the mer- 
chandise and the adjusted U.S. price to be determined in the future. 

13 CIT at 283, 712 F. Supp. at 957. 
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Therefore, this Court adheres to the views previously expressed in Ze- 
nith and Daewoo that the methodology used by the ITA in this review 
may not be absolutely perfect, but is reasonable and in accordance with 
law. Zenith, 15CITat__, 770 F. Supp. at 655; Daewoo, 13 CIT at 283, 
712 F. Supp. at 957. 


3. Delayed Payment of Home Market Selling Expenses: 


Federal-Mogul argues that, in instances where the ITA granted a re- 
spondent a COS adjustment for expenses related to sales of the subject 
merchandise in the home market that were made on a delayed payment 
basis, the ITA should be required to grant an adjustment in the amount 
of the expense “paid out minus the savings realized by paying that 
amount sometime after the obligation to pay was incurred.” Federal- 
Mogul’s Opposition at 53. Federal-Mogul states that the ITA addressed 
only discounts and rebates and not other COS adjustments when dis- 
cussing Federal-Mogul’s arguments on this issue in the Final Results, 
that the ITA’s arguments in regard to discounts and rebates make no 
sense and that the ITA’s attempts to distinguish adjustments for credit 
and inventory carrying costs as opposed to adjustments for other sales 
expenses have no support. Id. at 53-58. 

In the Final Results, the ITA stated: 


As the Department stated in Color Television Receivers, Except 
Video Monitors, From Taiwan, 55 FR 47093, 47094 (1990), any sav- 
ings resulting from the deferred payment of a discount or rebate 
would have been taken into account by the seller in setting the 
terms of the discount or rebate. Therefore, it is unnecessary to ad- 
just the “actual cost” to the seller. This is in contrast to credit costs 
or inventory carrying costs, which are imputed costs, where the 
seller does not know how long it will take for a customer to pay or 
how long he will store merchandise before it is sold. 


Issues Appendix, 56 Fed. Reg. at 31,718. 

The defendant, Koyo and NTN argue that the above analysis “is 
clearly applicable also to other expenses paid in the home market be- 
cause they are likely to already incorporate a factor for delayed pay- 
ment.” Defendant’s Response at 56; see also Koyo’s Memorandum at 
39-40; Koyo’s Reply at 45-47; NTN’s Reply at 16-17. The defendant and 
NSK also argue that the ITA should be allowed to follow its past practice 
of making adjustments to FMV for selling expenses as recorded in a re- 
spondent’s financial accounts. Defendant’s Response at 56; NSK’s Re- 
sponse at 29-30.8 The defendant also argues that it would be extremely 


8 In support of its position, the defendant relies on Television Receivers Monochrome and Color, From Japan; Final 
Results of Antidumping Duty Administrative Review, 53 Fed. Reg. 4050 (1988), where, in discussing the ITA’s treat- 
ment of interest payments earned on deferred payments of discounts and rebates, the ITA stated: 

Unlike situations when an expense is inherent in a | transaction (e.g., credit costs when payment is delayed) yet 
no sales-specific quantification of such cost exists in a company’s records, in this situation an allocated sales-spe- 
cific cost exists in the company’s records. The Department avoids imputing expenses/costs where a company quan- 
tifies the actual cupunsentone, provides adequate documentation of those expenses, and the company’s quantifi- 
cation accurately reflects the expense to the seller. 


Id. at 4051. 
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burdensome to require the ITA to make these delayed payment adjust- 
ments and that, in fairness, these types of adjustments would also have 
to be made for USP selling expenses, further increasing the burden on 
the ITA. Defendant’s Response at 56. 

The authority for the ITA to make adjustments to FMV for home mar- 
ket selling expenses is codified at 19 U.S.C. § 1677b(a)(4)(B) and 19 
C.F.R. § 353.56(a) (1991).9 

As an initial matter, this Court would like to point out that the defen- 
dant’s argument that quantifying COS adjustments as Federal-Mogul 
suggests would increase the burden imposed on the ITA is irrelevant. If 
this Court finds that Federal-Mogul’s interpretation of the law is in fact 
the correct one, the ITA will simply have to meet any increased burden 
that the law requires. Kansas City S.Ry. Co. v. I.C.C., 252 U.S. 178, 188 
(1920). 

In the Final Results, the ITA addressed Federal-Mogul’s concerns 
only in regard to discounts and rebates while completely failing to ad- 
dress Federal-Mogul’s concerns about delayed payments in regard to 
various other COS adjustments which were made in this review. Issues 
Appendix, 56 Fed. Reg. at 31,718. The defendant now says that the argu- 
ment which it presented in the Final Results in regard to discounts and 
rebates, i.e., that when deciding on the amount of a discount or rebate a 
respondent has already adjusted the expense to account for any savings 
incurred, applies with equal force to other COS adjustments to FMV 
with deferred payment of other types of sales expenses. Defendant’s Re- 
sponse at 55-56. 

This Court is not convinced that this argument is correct. While this 
argument may be true for many types of deferred payments of sales ex- 
penses, it may not always be the case, and there is no evidence in the ad- 
ministrative record that a respondent always takes the savings due to 
deferred payment into account. 

In addition, this type of post-hoc rationalization of the ITA’s actions is 
unacceptable. Burlington Truck Lines v. United States, 371 U.S. 156, 
168-69 (1962); Securities & Exchange Comm’n v. Chenery Corp., 332 
U.S. 194, 196 (1947); U.H.F.C. Co. v. United States, 916 F.2d 689, 700 
(Fed Cir. 1990). 

Based on the administrative record in this case, this Court finds that 
the ITA’s failure to address Federal-Mogul’s arguments in this regard 
and refusal to factor in any savings attributable to the deferred payment 
of sales expenses when making COS adjustments to FMV was not sup- 


9 See supra note 4 for text of 19 U.S.C. § 1677b(a)(4)(B). 19 C.F.R. § 353.56(a) states: 
§ 353.56 Differences in circumstances of sale. 


(a) In general. (1) In calculating foreign market value, the Secretary will make a reasonable allowance for a bona 
fide difference in the circumstances of the sales compared if the Secretary is satisfied that the amount of any price 
differential is wholly or partly due to such difference. In general, the Secretary will limit allowances to those cir- 
cumstances which bear a direct relationship to the sales compared. 

(2) Differences in circumstances of sale for which the Secretary will make reasonable allowances normally are 
those involving differences in commissions, credit terms, guarantees, warranties, technical assistance, and servic- 
ing. The Secretary also will make reasonable allowances for differences in selling costs (such as advertising) in- 
curred by the producer or reseller but normally only to the extent that such costs are assumed by the producer or 
reseller on behalf of the purchaser from that producer or reseller. 
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ported by substantial evidence on the record. As a result, this Court re- 
mands this issue to the ITA to explain why, in cases where there was a 
deferred payment of any sales expense in the home market, COS adjust- 
ments to FMV should not be adjusted for the savings realized by paying 
that amount sometime after the obligation to pay was assumed. The ITA 
is directed to explain why any savings resulting from deferred payment 
of sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review. 


4. Circumstance of Sale Adjustment to Constructed Value: 


Federal-Mogul alleges that the ITA made a COS adjustment to con- 
structed value pursuant to 19 U.S.C. § 1677b(a)(4)(B) which removed 
more in selling expenses than had originally been included in the calcu- 
lation of constructed value in the first place. Federal-Mogul’s Opposi- 
tion at 58-60. Federal-Mogul presents no evidence that the ITA has in 
fact done so. Therefore, this Court need not reach this issue. See 
Asociacion Colombiana de Exportadores v. United States, 13 CIT 13, 19 
n.8, 704 F. Supp. 1114, 1120 n.8 (1989), aff'd on other grounds, 901 F.2d 
1089 (Fed. Cir. 1990), cert. denied, 111 S.Ct. 136 (1990). 


5. Commission Offset Adjustment to FMV: 

Federal-Mogul challenges the ITA’s implementation of 19 C.F.R. 
§ 353.56(b)(1) (1991)10 which sets out a special rule allowing an adjust- 
ment to FMV when a respondent pays sales commissions on sales in the 
United States but pays no commissions on sales in the home market. 
Under such circumstances, the ITA will make an adjustment to FMV for 
home market indirect selling expenses up to the level of the commission 
expense removed from USP. 

Federal-Mogul challenges the manner in which the ITA quantifies 
this adjustment to FMV in cases where FMV is compared to ESP. Spe- 
cifically, Federal-Mogul believes that the ITA’s method double-counts 
the portion of the U.S. commission which covers directly related selling 
expenses which have already been adjusted for in the home market pur- 
suant to 19 C.F.R. § 353.56(a).11 In other words, Federal-Mogul alleges 
that the ITA fails to break out the direct and indirect components of the 
U.S. commissions on ESP sales and adjust FMV only up to the amount of 
the indirect component. As a result, when the ITA deducts the full 
amount of the U.S. commission from FMV indirect expenses, the ITA is 
adjusting for direct expenses such as advertising which it has already 
adjusted for. Federal-Mogul’s Opposition at 78-79. Federal-Mogul also 
argues that Koyo does not have standing to raise this issue since Fed- 


1019 C.F.R. § 353.56(b)(1) states: 


(b) Special Rule. (1) Notwithstanding paragraph (a), the Secretary normally will make a reasonable allowance 
for other selling expenses if the Secretary makes a reasonable allowance for commissions in one of the markets 
under consideration and no commission is paid in the other market under consideration, but the Secretary will 
limit the amount of such allowance to the amount of the other selling expenses incurred in the one market or the 
commissions allowed in the other market, whichever is less. 


11 g¢¢ supra note 9 for text of 19 C.F.R. § 353.56(a). 
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eral-Mogul alleges that Koyo paid sales commissions on all sales in the 
home market. Id. at 76-77. 

However, Koyo did not pay sales commissions on all of its sales in the 
home market, was eligible for the commission offset in regard to some 
home market sales and therefore has standing to raise this issue here. 
Administrative Record Japan Public Document 340. 

Federal-Mogul relies on an excerpt from the House of Representa- 
tives Committee on Ways and Means Report on the Trade Agreements 
Act of 1979. H.R. Rep. No. 317, 96th Cong., 1st Sess. 76 (1979). However, 
this excerpt refers to circumstances of sale adjustments codified at 19 
U.S.C. § 1677b(a)(4)(B) and 19 C.F.R. § 353.56(a) and not to the com- 
mission offset codified at 19 C.F.R. § 353.56(b)(1) which is at issue in 
this case. 12 

As an initial matter, the Court notes that there is no basis in the stat- 
ute or the regulations for requiring the ITA to break out the direct and 
indirect components of U.S. commissions on ESP sales and adjust FMV 
indirect expenses only up to the amount of the indirect component of the 
U.S. commission. 

In addition, it has been the ITA’s consistent practice to treat the offset 
for sales commissions in only one market in the manner it has in this 
case. See, e.g., Final Results of Antidumping Duty Administrative Re- 
view and Revocation in Part: Titanium Sponge From Japan, 57 Fed. 
Reg. 557, 558 (1992); Final Results of Antidumping Duty Administra- 
tive Review; Certain Fresh Cut Flowers From Mexico, 56 Fed. Reg. 1,794, 
1,796-97 (1991); Final Determination of Sales at Less Than Fair Value; 
Industrial Nitrocellulose from the United Kingdom, 55 Fed. Reg. 
21,055, 21,056 (1990). 

Finally, Federal-Mogul makes no reference to the administrative re- 
cord to show that the double-counting which it has alleged resulted from 
the ITA’s treatment of the commission offset for U.S. sales commissions 
has in fact occurred. 

Given these circumstances, this Court finds that in the absence of ex- 
plicit statutory guidance, the ITA’s interpretation of the statue it is 
charged with administering should be given deference. Melamine 
Chems. Inc. v. United States, 732 F.2d 924, 928 (Fed. Cir. 1984). There- 
fore, this Court affirms the ITA’s adjustment to FMV for U.S. sales com- 
missions paid on ESP sales. 


9 
12 The House Report states: 


Regulations will establish groups of adjustments based on types of adjustments currently recognized, that is, dif- 
ferences in circumstances of sale (e.g. credit terms, warranties, differences in the level of trade, and assumption by 
a seller of a purchaser’s advertising or selling costs and commissions), quantities sold, and differences in the mer- 
chandise compared. 

Such adjustments to the price of similar merchandise sold in the exporter’s home market or third country mar- 
kets are appropriate in determining FMV. However, if adjustments are improperly made, the result may be an 
unjustifiable reduction in or elimination of the dumping margin. Therefore, the Committee intends that adjust- 
ments should be permitted if they are reasonably identifiable, quantifiable, and directly related to the sales under 
consideration and if there is clear and reasonable evidence of their existence and amount. 


H.R. Rep. No. 317 at 76. 
This excerpt clearly does not pertain to the commission offset, currently codified at 19 C.F.R. § 353.56(b)(1). 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 8, FEBRUARY 24, 1993 


6. Antidumping Duty Legal Expenses: 

Federal-Mogul argues that 19 U.S.C. § 1677a(e)(2) (1988) requires 
the ITA to deduct respondent’s antidumping duty related legal fees 
from ESP as “expenses generally incurred by or for the account of the 
exporter in the United States in selling identical or substantially identi- 
cal merchandise.” Federal-Mogul also argues that this court’s holdings 
in Daewoo Elecs. Co. v. United States, 13 CIT 253, 269-70, 712 F. Supp. 
931, 947 (1989), and Zenith Elecs. Corp. v. United States, 15 CIT , 
___, 770 F. Supp. 648, 651 (1991), were wrongly decided. Federal- 
Mogul’s Opposition at 61-65. 

Here Federal-Mogul raises an issue which has been previously de- 
cided by this court. In Daewoo, the court stated 


that legal fees do not qualify as selling expenses, and that it would 
also be against public policy to make an adjustment for legal fees in 
calculations of dumping margins. Such practice would create artifi- 
cial dumping margins and might encourage frivolous claims in or- 
der to incur legal fees which would result in increased margins. 


13 CIT at 270, 712 F. Supp. at 947. 
In Zenith, the court stated: 


The fundamental reason for not allowing the [deduction] of legal 
expenses which are related to antidumping proceedings is that the 
expenses of a party’s participation in legal proceedings provided by 
law should not become an element in the decision of those selfsame 
proceedings. 


15CIT at __, 770 F. Supp. at 651. 

This Court completely agrees with the decisions of the Daewoo and 
Zenith courts and adopts their reasoning. In addition, the Court warns 
plaintiff that its repeated raising of this issue in the face of the clear con- 
trary holdings of this Court risks the imposition of sanctions for the rais- 
ing of frivolous claims. 


7. Deduction of Antidumping Duties from USP: 

Federal-Mogul argues that 19 U.S.C. § 1677a(d)(2)(A) (1988) requires 
the ITA to deduct cash deposits of estimated antidumping duties made 
by respondents during the period of review. 19 U.S.C. § 1677a(d)(2)(A) 
states that the ITA must deduct from USP 


the amount, if any, included in such price, attributable to any addi- 
tional costs, charges, and expenses, and United States import du- 
ties, incident to bringing the merchandise from the place of 
shipment in the country of exportation to the place of delivery in the 
United States * * *. 


(Emphasis added). 

ITA argues that 19 U.S.C. § 1677a(d)(2)(A) requires the deduction of 
normal import duties and that cash deposits of estimated antidumping 
duties are not normal import duties, that deposits of estimated an- 
tidumping duties are not selling expenses that should be deducted and 
that not deducting estimated antidumping duties from USP has been 
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the ITA’s consistent adminjstrative practice. Defendant’s Response at 
68-71. Koyo agrees with the ITA’s arguments. Koyo’s Memorandum at 
51. 

ITA relies on this court’s holding in PQ Corp. v. United States, 11 CIT 
53, 65-68, 652 F. Supp. 724, 735-37 (1987). The court in PQ Corp. stated 
that the 


ITA has been careful in its implementation of the [Tariff Act of 
1930] not to allow the amount of estimated antidumping duties, 
based upon past dumping margins, to alter its determination of pre- 
sent dumping margins. If deposits of estimated antidumping duties 
entered into the calculation of present dumping margins, then 
those deposits would work to open up a margin where none other- 
wise exists. 
11 CIT at 67, 652 F. Supp. at 737 (emphasis in original). 

Federal-Mogul argues that the court wrongly decided PQ Corp. be- 
cause the amounts which the ITA does deduct from USP are deposits of 
estimated normal import duties because liquidation has not yet oc- 
curred. Federal-Mogul’s Memorandum at 66 n.36. 

ITA counters that the deposits of estimated normal import duties 
which the ITA deducts from USP are based upon rates published in the 
Harmonized Tariff Schedule and the actual entered value of the mer- 
chandise. Therefore, the actual amount to be assessed upon liquidation 
of normal import duties is known and is equal to the amount of esti- 
mated normal duties deposited and used by the ITA to calculate the 
dumping margin. In contrast, deposits of estimated antidumping duties 
are based on past dumping margins and may bear little relation to the 
actual current dumping margin. Defendant’s Response at 70-71. 

This Court finds the reasoning of the court in PQ Corp. and the ITA’s 
distinction between the treatment of deposits of estimated normal im- 
port duties and the treatment of deposits of estimated antidumping du- 
ties to be persuasive. The Court finds that 19 U.S.C. § 1677a(d)(2)(A) 
requires the ITA to deduct estimated import duties from USP only tothe 
extent that the actual duties to be collected can be determined at the 
time the ITA is calculating the current dumping margins. Therefore, 
the ITA was correct to deduct from USP only deposits of the actual nor- 
mal import duties owed which can be accurately determined, and the 
ITA was correct not to deduct cash deposits of estimated antidumping 
duties, which may not bear any relationship to the actual dumping du- 
ties owed, from USP. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to the 
ITA to examine the administrative record to determine the exact mone- 
tary amount of VAT paid on each sale in the home market and make sure 
that the amount added to the comparable USP sale pursuant to 19 
U.S.C. § 1677a(d)(1)(C) is less than or equal to this amount, to add the 
full amount of VAT paid in the home market to FMV without adjust- 
ment and to explain why any savings resulting from deferred payment 
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of sales expenses should or should not be factored into the calculation of 
each type of COS adjustment made to FMV in this review. ITA’s deter- 
mination is affirmed in all other respects. Remand results are due 
within ninety (90) days of the date this opinion is entered. Any com- 
ments or responses by the parties to the remand results are due within 
thirty (30) days thereafter. Any rebuttal comments are due within fif- 
teen (15) days of the date responses or comments are due. 


(Slip Op. 93-18) 
EurEKA Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 87-01-00014 
[Judgment for plaintiff.] 
(Decided February 5, 1993) 


Sonnenberg, Anderson, O’Donnell & Rodriguez (Paul Anderson) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney-Charge, 
International Trade Field Office, (Nancy M. Frieden), United States Department of Jus- 
tice, Civil Division, Jacob D. Diamond, Attorney, United States Customs Service, of coun- 
sel, for defendant. 


OPINION 


Restanl, Judge: Plaintiff challenges the decision of the United States 
Customs Service classifying for tariff purposes storage batteries con- 
tained in rechargeable vacuum cleaners separately from the vacuum 
cleaners in which they were contained and to which they are attached. 
This matter is before the court for decision based on an agreed state- 
ment of facts. The court’s determination rests on that statement as well 
as an examination of the merchandise. 


Facts 


The vacuum cleaner at issue was imported with a plastic bracket anda 
transformer used to recharge the vacuum cleaner by plugging it into a 
household electrical outlet. The separate classification of these two arti- 
cles is not at issue. In order to remove the storage batteries from the vac- 
uum cleaner, the vacuum cleaner must be partially disassembled and 
wires must be cut. The batteries are not usable in other appliances and 
cannot be replaced without risk of injury to the consumer. Thus, batter- 
ies are not sold separately and replacement batteries are unavailable to 
the consumer. Apparently, soldering, shrink-wrapping and attaching 
the batteries is not cost effective as a repair and any defect in the battery 
unit results in replacement of the entire vacuum cleaner. 


DISCUSSION 


Defendant’s position in this action is not tenable. None of the cases 
cited support classification of the battery part of the rechargeable vac- 
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uum cleaner separately. All are clearly distinguishable. The imported 
article is an entirety. 

Defendant cites Donalds Lid., Inc. v. United States, 32 Cust. Ct. 310, 
C.D. 1619 (1954) (classification of inhaler as entirety) as providing the 
proper standards for judging whether classification as an entirety is ap- 
propriate. The relevant passage reads: 


If what is imported as a unit is actually and commercially two or 
more individual entities which, even though imported joined or as- 
sembled together, nevertheless, retain their individual identities 
and are not subordinated to the identity of the combination, duties 
will be imposed upon the individual entities in the combination as 
though they had been imported separately. Conversely, if there are 
imported in one importation separate entities, which by their na- 
ture are obviously intended to be used as a unit, or to be joined to- 
gether by mere assembly, and in such use or joining the individual 
identities of the separate entities are subordinated to the identity of 
the combined entity, duty will be imposed upon the entity they rep- 
resent. 


32 Cust. Ct. at 315. This passage does not explain classification of nu- 
merous articles as entireties even though parts thereof have separate 
names. Automobile batteries are a prime example cited by plaintiffs, as 
such batteries are treated as part of the entirety of the automobile. The 
court would find automobile batteries much more capable of separate 
classification as they are replaceable, while these batteries are not. 
These batteries are essential to the operation of the rechargeable vac- 
uum cleaner. They are attached to each other and the rest of the vacuum 
cleaner by welding, soldering, undetachable wires and are not replace- 
able. They are physically and commercially part of the vacuum cleaner 
and are part of the same commercial entity. As such, the batteries havea 
limited use. See Ikora, Inc. v. United States, 66 Cust Ct. 262, C.D. 4202 
(1971) (glass dish and silver tray combined to be ashtray); Miniature 
Fashions, Inc. v. United States, 54 CCPA 11, C.A.D. 894 (1966) (top and 
shorts sets classified as entirety). Furthermore, the battery parts at is- 
sue bear no relation to removable and replaceable flashlight or radio 
batteries. See Torch Manufacturing Co., Inc. v. United States, 57 Cust. 
Ct. 521, C.D. 2863 (1966) (replaceable, multiuse flashlight battery); 
United Merchandising Corp. v. United States, 48 Cust. Ct. 50, C.D. 2313 
(1962) (replaceable radio battery); Craig Panorama, Inc. v. United 
States, 59 Cust. Ct 97, C.D. 3085 (1967) (replaceable radio battery). 

That the transformer, which is sold with the vacuum cleaner and is 
not part of the entirety, is also necessary for continued operation of the 
vacuum cleaner after the initial charge is lost is of no import. The trans- 
former is a separate item which is easily purchased elsewhere and is sim- 
ply plugged in. The rechargeable vacuum cleaner is complete without it. 
These facts distinguish this case from Sears, Roebuck and Company v. 
United States, 13 CIT 772, 723 F. Supp. 805 (1989) (incomplete stereo 
rack system) and Stella D’Oro Biscuit Co., Inc. v. United States, 79 Cust. 
Ct. 28, C.D. 4709 (1977) (incomplete breadstick production line). 
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Contrary to defendant’s position there is no one “battery” rule. Each 
article containing batteries must be analyzed according to its specific 
function, configuration and commercial use. Accordingly, judgment is 
entered for plaintiff. The nonreplaceable storage battery parts of the 
vacuum cleaner may not be classified separately from the vacuum 
cleaner. The whole article is therefore to be classified under A683.30, 
TSUS (1984). 


AMENDED JUDGMENT 


REsTANI, Judge: This case having been submitted for decision and the 
Court, after deliberation, having rendered a decision therein; now, in 
conformity with that decision, 

IT IS HEREBY ORDERED: that judgment is entered for plaintiff. The mer- 
chandise at issue is to be classified under item A683.30, TSUS. The 
United States Customs Service shall perform all necessary reliquidation 
and make refund including any interest required by law. 


(Slip Op. 93-19) 
VITEK SuPPLY Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-05-00367 
(Judgment for plaintiff] 
(Decided February 5, 1993) 


Foley & Lardner (Jon P. Christiansen) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, (Carla Garcia-Benitez), United States Department of 
Justice, Civil Division, for the defendants. 


OPINION 
RestTAnlI, Judge: Plaintiff challenges Customs’ classification for tariff 
purposes of a preparation used in animal feeding. The dispute centers 
on interpretation of the Harmonized Tariff Schedules of the United 
States (“HTSUS”) and is before the court on cross-motions for sum- 
mary judgment. 


Facts 


The particular product at issue is known as a veal premix. It is agreed 
that the veal premix contains six percent by weight of a grain product, 
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that is, pre-gelatinized corn starch. The remainder is composed of vita- 
mins and minerals. The vitamins and minerals, if not part of the animal 
food preparation, would be suitable for human consumption.! The vita- 
mins and minerals are not grain or a grain product. 


DISCUSSION 
The relevant sections of HTSUS (1991) read as follows: 


CHAPTER 23—RESIDUES AND WASTE FROM THE FOOD 
INDUSTRIES; PREPARED ANIMAL FEED 


Note: 


1. Heading 2309 includes products of a kind used in animal feeding, 
not elsewhere specified or included, obtained by processing vegetable or 
animal materials to such an extent that they have lost the essential 
characteristics of the original material, other than.vegetable waste, 
vegetable residues and byproducts of processing. 


Additional U.S. Note: 


1. The term “mixed feeds and mixed-feed ingredients” in subheading 
2309.90.10 embraces products of heading 2309 which are admixtures of 
grains (or products, including byproducts, obtained in milling grains) 
with molasses, oilcake, oil-cake meal or feedstuffs, and which consist 
of not less than 6 percent by weight of grain or grain products. 


* * * * * * 


2309 Preparations of a kind used in animal feeding: 
2309.90 Other: 
2309.90.10 Mixed feeds or mixed feed 
ingredients 
2309.90.90 Other 


HTSUS (emphasis supplied; underscoring in original). 

Customs has classified the veal premix under item 2309.90.90. Plain- 
tiff asserts that the proper classification is item 2309.90.10. In order to 
be classified under item 2309.90.10, the veal premix must be a prepara- 
tion used in animal feeding, and must be at least six percent grain or 
grain product. Additional U.S. Note 1, Chapter 23, HTSUS. It is agreed 
that these requirements are met. In addition, the remainder of the pre- 
mix must be “molasses, oilcake, oil-cake meal or feedstuffs.” Id. Cus- 
toms asserts that the vitamins and minerals are not feedstuffs because 
“feedstuffs” do not include items which are food for human beings and 
the vitamins and minerals, if not part of the veal premix, would be suit- 
able food for human beings. Plaintiff, on the other hand, claims that as 
the vitamins and minerals are incorporated into the veal premix, an ani- 
mal food, they are not food for human beings. 


1 Presumably, humans could, but would not normally, ingest the entire product. It is not marketed for human con- 
sumption. 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 8, FEBRUARY 24, 1993 


The issue then is what is meant by feedstuffs in Additional U.S. Note 
1, Chapter 23, HTSUS. The following definitions are helpful, but not 
dispositive. Corporacion Argentina de Productores de Carne v. United 
States, 32 CCPA 175 (1945), accepted a definition of feedstuff as “any 
material or substance used or intended for use in the feeding of live- 
stock, poultry, fur-bearing animals or other animals for any purpose 
whatever.” 32 CCPA at 183 (citation omitted). The parties have agreed 
that the dictionary definition found in American Customs Brokerage Co. 
v. United States, 76 Cust. Ct. 146 (1976), is correct. It is “a feed for do- 
mestic animals; usu: any of the constituent nutrients of an animal ra- 
tion.” 76 Cust. Ct. at 152 (citing Webster’s Third New International 
Dictionary of the English Language). Other definitions cited by the par- 
ties are not inconsistent with these. 

The government relies principally on American Customs which was 
decided under the Tariff Schedules of the United States, not HTSUS.2 
The former law referred to “other feedstuffs” rather than just 
“feedstuffs.” In Corporacion Argentina, the court indicated that molas- 
ses, oil cake, oil-cake meal, and feedstuffs belonged to “no single general 
class, except insofar as they are feedstuffs.” 32 CCPA at 184-85. The 
court in American Customs was aware of this construction when it de- 
termined that binders made of byproducts of paper-making were not 
feed for animals and therefore were not feedstuffs. 76 Cust Ct. at 152.3 
The parties have not argued, and the court does not believe, that the ab- 
sence of the word “other” in current law renders the prior case law inap- 
plicable. 

American Customs is distinguishable, however, from the case at hand 
because in that case the court found that the purpose of the alleged 
feedstuff was as a binding agent, not as a nutrition source. 76 Cust. Ct. at 
152. Obviously, vitamins and minerals are primarily a nutrition source. 
The American Customs court and the parties here accept a definition of 
feedstuffs which includes “any of the constituent nutrients of an animal 
ration.” Id. Unless there is another requirement for qualification as 
“feedstuffs,” the vitamins and minerals would appear to satisfy the lan- 
guage of the Additional U.S. Note. 

Thus, the only issue remaining is whether the vitamins and minerals 
are not feedstuffs because they could be sold for human consumption, if 
not incorporated into the mixture at issue. Corporacion Argentina indi- 
cates that the product need not be unfit for human consumption in order 
to be a feedstuff, although it found the importer had shown unfitness. 32 
CCPA at 183. It stated in dicta that the feedstuffs did not “include that 
which ordinarily is food for human beings.” Jd. This language is less 
than persuasive, because the court seemed to be most concerned that 
the entire mixture, composed of meat, cereal, vegetables and brewer’s 
yeast was dog food, and not-ordinarily food for human beings. Tellingly, 


2 None of the cases cited herein were decided under HTSUS. 


Defendant also relies on United States v. F.W. Myers & Co., 29 CCPA 34 (1941), but that case stands for the proposi- 
tion that a product must be more than grain or grain product to be a mixed feed. 
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the court stated that feedstuffs did not exclude meat, without a discus- 
sion of whether all of the meat products (and for that matter, the vegeta- 
bles and brewer’s yeast) contained in the product were outside of the 
category of ordinary human food. Id. at 182-83. It seemed to view exami- 
nation quality of constituent ingredients of the mixture an unrewarding 
avenue of inquiry. Thus, the quality of the vitamins, which are not incor- 
porated into a human food, are irrelevant in this case. 

Accordingly, under applicable precedent the proper test is whether 
the mixture is an animal feed and whether the claimed feedstuff portion 
of the mixture is a nutrition source. As the mixture at issue is clearly an 
animal, not human, food and it is composed of six percent grain product 
and additional nutrition sources, it is a mixed feed or mixed feed ingredi- 
ent subject to classification under item 2309.10, HTSUS and entitled to 
enter duty free. 


LE 


ERRATA 
(Slip Op. 92-232) 


BROTHER INDUSTRIES (USA), INC., PLAINTIFF v. UNITED STATES, DEFENDANT, 
AND SMITH CorROoNA CorP., DEFENDANT-INTERVENOR 


Court No. 91-11-00794 
(Dated January 29, 1993) 


ORDER 


Restani, Judge: Smith Corona Corporation moves to edit Slip Op. 
92-232 issued in this action. The court does not believe the parties could 
be misled by the court’s references to nationality of ownership, or could 
misperceive their purpose given the history of the underlying proceed- 
ings and the court’s central decision herein. The purpose is obviously to 
remind the parties that flag-waving is inappropriate and to encourage 
closer attention to the standards set forth in the statute. The court also 
does not believe any essential fact is misstated. 

To avoid the remote possibility that nonparties would be led to a mis- 
interpretation of the statute, the attached errata is hereby issued. 


ERRATA 
The above-notated Slip Op. 92-232, originally published in the Cus- 
ToMs BULLETIN, Vol. 27, No. 3, dated January 21, 1993, is corrected to 
read as follows: 


On page 50, line 23, following the word “industry,” add the footnote ref- 
erence “3”, and at the bottom of the page add the following: 


3 Nationality of ownership is, of course, irrelevant to a determination of who may bring a petition for relief under the 
unfair trade laws of the United States. The threshold issue is whether the petitioner manufactures the relevant product 
in the United States. See Brother Industries, Ltd. v. United States, 16CIT___, Slip Op. 92-231 (Dec. 30, 1992); Brother 
Industries (USA), Inc. v. United States, 16 CIT ____, 801 F. Supp. 751 (1992). 
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